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Purpose and Scope

This manual contains a summary of the important cases touching
upon every major procedural facet of criminal defense representation in
Rhode Island District and Superior state courts. From arraignment to
appeal, you will find the cases you need to know as well as a summary
of potential immigration consequences for a vast majority of Rhode
Island criminal offenses.
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This manual is dedicated to the memory of veteran criminal
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BAIL: GUIDELINES, HEARINGS AND REVOCATION

R.l. ConsT. art. I, § 9: Right to Bail i Habeas Corpus

All persons imprisoned ought to be bailed by sufficient surety, unless for offenses punishable by
imprisonment for life, or for offenses involving the use or threat of use of a dangerous weapon
by one already convicted of such offense or already convicted of an offense punishable by
imprisonment for life, or for offenses involving the unlawful sale, distribution, manufacture,
delivery, or possession with intent to manufacture, sell, distribute or deliver any controlled
substance or by possession of a controlled substance punishable by imprisonment for ten (10)
years or more, when the proof of guilt is evident or the presumption great. Nothing in this
section shall be construed to confer a right to bail, pending appeal of a conviction. The privilege
of the writ of habeas corpus shall not be suspended, unless when in cases of rebellion or
invasion, the public safety shall require it; nor ever without the authority of the general assembly.

Bail Guidelines

I. General Principles.

9 The purpose of bail is to assure that the defendant will appear in court and keep the
peace and be of good behavior.

1 Inall non-capital or drug distribution offenses, the setting of bail at the initial
appearance in District Court or arraignment in Superior Court is mandatory. Bail
cannot be denied in these cases. In all felony cases where bail is set or denied in
District Court, this decision is subject to review by a Superior Court judge pursuant to
Rule 46(i) of the Superior Court Rules of Criminal Procedure. A Superior Court
judgebdbs decision not to set bail i s
writ of habeas corpus. The bail guidelines come into play in determining the amount
of bail that should be set.

Il. Misdemeanors and Non-Capital Felonies:

1. There is a presumption of personal recognizance unless there is no reasonable
assurance of appearance or the defendant presents a danger to the community.

2. If personal recognizance is not sufficient, further conditions shall be the least
restrictive as possible to assure appearance and community safety. A release on
conditions requires an order of the court.

3. Monetary conditions are allowed only if no other conditions will assure
appearance or community safety. The court may not impose monetary conditions
solely for the purpose of detention. Monetary conditions are a technique for

subj e

release not detention, therefore the court shall consider the defendant6 s f i nanci al

ability to post bond.



V.

V.

5.

4. Cash or surety bail may be imposed only if one or more conditions exist:

a. The court is reasonably satisfied defendant will not appear.

b. The court is reasonably satisfied defendant will engage in other criminal
contacts.

c. The defendant is a bail, probation or parole violator or has outstanding
warrants for failure to appear.

If cash or surety bail is required, the court shall state the reasons for such bail.
The reasons shall be set forth on a document prepared by State Court administer.

Capital Offenses/Drug Distribution Charges.

1. The court shall proceed in accordance with Rule 5(a); RIGL 8§12-13-1.1 and 812-

13-6 and Atrticle I, Section 1X of the R.l. CONST. Pursuant to 8§12-13-1.1, if the
state opposes bail, the court must schedule a bail hearing.

Where there is no opposition and state does not object to bail, the court shall
proceed in accordance with section I1 (i.e. with the setting of bail in non-capital
offenses.)

Pre-release screening. The following information shall be provided to the Court:

1
2
3
4.
S.
6
7
8
9
1

0.

Marital status

Name and address of dependents

Present employment

Under care of physician or medication

Physical or mental conditions affecting behavior

Education

Prior criminal record and facts indicating danger to community
Prior court appearances or non-appearances

Ties to the community

Financial resources

Guidelines for Amount of Bail.

1. Cash or surety bail shall not exceed the guidelines provided below unless it can be

shown that special circumstances exist.

9 Bail shall not be pre-determined by the nature of crime but instead an
individualized decision will take into account the special circumstances of
each defendant.



1 A defendant should not be required to post bail on each count in a multiple
count complaint unless the charges could be severed for trial.

Misdemeanors:  $1000 w/ surety or $100 cash.

5 year felonies:  $5000 w/ surety or $500 cash.

10 year felonies:  $10,000 w/ surety or $1000 cash.

20 year felonies:  $20,000 w/ surety or $2000 cash.

20+ year felonies: $50,000 w/ surety or $5000 cash.

®o0 o

2. Whenever bail exceeds the guidelines, the court shall articulate reasons on the
record (first, the reason for cash or surety bail and second the reason for
exceeding). Reasons for departing from the guidelines include:

Likelihood of conviction and likely sentence.

Outstanding warrants or detainers.

Previous record of non-appearance.

Physi cal or ment al condition affecting

= =4 =4 -4

Primary Purpose of Ball

State v. Abbott, 322 A.2d 33,35(R.1.1974). i The pri mary purpose of bali
or the post conviction variety, i s to assure
ti me. o

Mello v. Superior Court, 370 A.2d 1262 (R.l. 1977) (Dorris, J. dissenting). A The r i ght t o b
cornerstone of our criminal justice systeméTh
Anglo-American law, is not a device for keeping persons in jail upon mere accusation until it is

found convenient to give them a trial. On the contrary, the spirit of the procedure is to enable

them to stay out of j ai lld at267] CitinggStadk v. Bogld, 72has f o
S. Ct. 1, 5 (1951) (concurring opinion).

Practice Tip: At initial appearances, the alleged facts of a case tend to dominate the discussion
and amount of bail when in fact the primary p
appearance which may not at all be influenced by the alleged facts.

Discretion to Set Balil

Witt v. Moran, 572 A.2d 261 (R.1. 1990). Set t i ng bai | i's always withi
regardless of the offense, and cannot by prohibited by statute.
ABai |l and the revocat ilsphered goverbnzntdnd canmoe wi t hi

be entirely delegated to the Legislature. Even if bail may be denied, therefore, the trial

justice must exercise his or her discretion in deciding whether to grant bail and consider

the factors that we set out in Abbott. In deciding whether to grant bail, the trial justice

must make findings of fact on the record t
danger o WsatrP@s s . 0




Review of Decision

A District Courtds decision r egqgahabebscorgus bai | i s
petition pursuant to R.l. GEN. LAws 810-9-19, as well as Sup. CT. R. CRIMINAL P. 46(i), which
governs the courtoés gener al Genenllyspeaking ary power
miscellaneous petition pursuant to Rule 46(i) is the quickest way to get the matter before the

Superior Court. A Su p er i o rsiorGeganding bailgs redievable by the Supreme Court

on a writ of habeas corpus or certiorari.

Right to Speedy Hearing

Mello v. Superior Court, 370 A.2d 1262, 1266 (R.1. 1977). A person arrested and held without

bail must be brought before a justice within forty-eight hours. If the court holds the defendant

without bail, a bail hearing date must be set within ten business days, excluding weekends and

holidays. The practice in both District and Superior Court is no more than 10 business days. In

District Court, the bail hearingisgener al |y &éwith witnesses. 0 I n
be required to attend the hearing only if it

Bail Hearing Evidentiary Standard

When a bail hearing is conducted for a capital or drug distribution offense, the court is required
to make a two-tiered finding after a bail hearing:

Under tier one, the court must weigh the evidence, in the light most favorable to the state,

without assessing credibility, tompioater mi ne
gr eat 6 -baitaldetoffersse wasawammitted and that the defendant committed it. If tier

one is satisfied, the court may hold the defendant without bail unless discretion is exercised

under tier two.

O0Proof of guilt eeatténtson ptasdmptdi bhgber t
equivalent to the reasonable satisfaction standard of a violation hearing.

1 Massey v. Mullen, 366 A.2d 1144 (R.1. 1976).

o ithe standard of proof at a bail hear.i
same as that atldatllM7n ol ati on hearing. o

o Aito interpret the words o6when the proo
greaté as signifying no more than prob
meaningless, since in no event may an accused be lawfully imprisoned
without a preliminary showingofpr oba b | dd.acldd8. s e . 0O

Under tiertwo, a court may exercise its discretion

community, respect for the law, and the likelihood of conviction at trial.



9 State v. Abbott, 322 A.2d 33, 35 (R.l. 1974). Sets out the types of evidence to be
considered at bail hearings in general:

1. The habits of the individual regarding respect for the law in regard to whether
the defendant's release would pose a threat to the community.

2. Local attachments to the community by way of family ties, business, or
investments.

3. The severity of the likely sentence imposed and the question of whether the
defendant would remove himself or herself from the jurisdiction of the court.

M SupPer. CT.R. CRIM. P. 46(c): Terms (of Release on Bail)

If the defendant is admitted to bail, the terms thereof shall be such as in the
judgment of the court will insure the presence of the defendant, having regard to
the nature and circumstances of the offense charged, the weight of the evidence
against the defendant, the financial ability of the defendant to give bail, the
character of the defendant, and the policy against unnecessary detention of
defendants pending trial.

Massey v. Mullen, 366 A.2d 1144 (R.l. 1976). A bail hearing, unlike a violation of probation
hearing, isforward-l ooki ng; therefore, the statebs evide!

T "éthe state must make out a case that den
guilt but it must produce evidence that i
Id. at 1148.

Gillissie v. Vose, December 20, 1996 unpublished Supreme Court Order. The defendant may
elect to call witnesses and introduce evidence on his own behalf.

1T "néthe hearing justice may permit the peti
appropriate, including testimony of defense witnesses and any rebuttal thereto, to
permit the hearing justice to exercise hi

Practice Tip: This is the crucial distinction between a bail hearing and other types of hearings,
particularly probation and bail violation hearings. At a bail hearing, the evidence must be legally
admissible pursuant to the R.I. Rules of Evidence. Hearsay in particular is subject to far stricter
requirements. When a bail hearing is combined with a probation or bail violation hearing, the
hearing judge must balance these two competing evidentiary standards when making findings.



PostConviction Ball

State v. Abbott, 322 A.2d 33 (R.l. 1974). Sets forth the criteria for setting bail after conviction.

1 A lving in mind the natural reluctance to incarcerate a person prior to final
conviction € Consideration should be give
delay or in good faith on grounds not frivolous but fairly debatable; (2) the habits of
the individual regarding respect for the law insofar as they are relevant on the
question of whether an applicant's release would pose a threat to the community; (3)
local attachments to the community by way of family ties, business or investment; (4)
the severity of the sentence imposed, and circumstances relevant to the question of
whet her a defendant would removeldht msel f
35.

T Aln cases where a short sentence has been
the question of whether or not a denial of bail will nullify the right of appeal. With
these guidelines in mindld we | ook at the

1 The R.I. Supreme Court set bail (despite the imposition of a ten year jail term for
ki dnapping and rape) <citing the foll owing
indicates any justifiable apprehension that the defendants will flee the jurisdiction.
Their conduct during the entire time their cases have been before the Superior Court
shows a willingness to abide by the punishment imposed by the Superior Court in the
event their appeals are unsuccessful. Apart from the incident presently under review,
the absence of any past criminal record demonstrates a likelihood that they will
conduct themselves in a proper manner dur
Id.

State v. Feng, 421 A.2d 1258 (R.1.1980). i Our i nher ent power to grant
habeas challenge to a final conviction is incorporated in a review of the merits of an application
for post-conviction relief. Hence, an applicant who seeks release pending appellate review of an

application for post convictionr el i ef shoul d move t hlda&l2gsourt t o
1 Postconviction bail Ashall be sparingly exe
measure. of Phesfulmpeck om of i nnocence, comk
in enforcing the conviction, o is fa for mi
release while they purndue their coll ater a

Bail Violation Hearing

SUPER. CT. R. CRIM. P. 46(q): Forfeiture (of Bail)

(1) Declaration. If there is a breach of condition of a recognizance, the court upon motion
of the attorney for the State shall declare a forfeiture of the bail.

6



(2) Setting Aside. The court may direct that forfeiture be set aside, upon such conditions
as the court may impose, if it appears that justice does not require the enforcement of
the forfeiture.

(3) Enforcement. When a forfeiture has not been set aside, the court shall on motion enter
a judgment of default and execution may issue thereon. By entering into a
recognizance the obligors submit to the jurisdiction of the court and irrevocably
appoint the clerk of the court as their agent upon whom any papers affecting their
liability may be served. Their liability may be enforced on motion without the
necessity of an independent action. The motion and such notice of the motion as the
court prescribes may be served on the clerk of the court, who shall forthwith mail
copies to the obligors to their last known addresses.

(4) Remission. After entry of such judgment, the court may remit it in whole or in part
under the conditions applying to the setting aside of forfeiture in paragraph (2) of this
subdivision.

(5) Settlement. The Attorney General may settle with any obligor liable upon a forfeited
recognizance upon such terms and in such manner as he or she shall deem most
advantageous to the interest of the State.

Bridges v. Superior Court, 396 A.2d 97 (R.1. 1978). Under Rule 46(g), any individual arrested
while on bail for another offense may be held without bail for ten business days (not counting
weekends or holidays) and given a bail violation hearing. If the court is reasonably satisfied that
the defendant did not keep the peace or be of good behavior, it may revoke bail for up to ninety
days, increase bail, or both.

1 The requirements of due process apply at a bail revocation hearing, with all the rights
and standards of a probation revocation hearing.

1 0

[ E] v iexkrethougleillegally obtained, is admissible at a bail revocation hearing
i oot

is factually reliable. o

Mello v. Superior Court, 370 A.2d 1262 (R.1.1977). A[ W] e concl ude that a de
revocation is jeopardized at least as much as one facing revocation of parole, or probation, or

imposition of sentence for breach of a deferred sentence agreement. Therefore, the rights

afforded defendants in these latter situations must attach to a defendant in a bail revocation

pr oc e edatl26h.. O

State v. Werner, 667 A.2d 770 (R.1. 1995). Sanctions for violating conditions of bail are

confided to the sound discretion of the trial justice. Declaring forfeiture of full bond amount of

$250,000, when defendant failed to appear at trial-calendar call, was not an abuse of trial

justiceds discretion. Al t hough the judge kne




government incurred lossesof onl 'y $200 in securing defendant,
and bondsperson did not significantly participate in apprehension of defendant.

T When determining whether to set aside a b
consider are the cost, the inconvenience, and the prejudice suffered by the state as a
resul t o fsbreachdfe dorlition af higolher recognizance, whether the
surety was provided by family and friends rather than by a bondsperson, and any
additional mitigatingci r cumst ances t hiddt774nay be present

T AAddi tional factors a issugsaofwhethemttey consi der
d e f e rs lore;ch df the bond condition was willful; whether a professional
bondsperson, acting as a surety, participated in ade f e n Jhgprehendion; and
whether a defendant failed to appear, thus interfering with the prompt administration
of jukKtice. o

Practice Tip: Bail violations are typically negotiated with an admission of violation by the
defendant and a sanction, usually an amount of incarceration up to but not exceeding 90 days to
serve. Sanctions could also include an increased amount of bail or the imposition of home-
confinement.



Pre-Trial Motions

Preliminary Hearings in District Court

Super. Ct. R. Crim. P. Rule 5. Proceedings Before the District Court

(c) Preliminary Examination. The defendant shall not be called upon to plead. If the defendant
waives preliminary examination, the judge of the District Court shall forthwith hold him to
answer in the Superior Court. If the defendant does not waive examination, the judge shall hear
the evidence within a reasonable time. The defendant may cross-examine witnesses against him
or her and may introduce evidence in his or her own behalf. If from the evidence it appears to the
judge that there is probable cause to believe that an offense has been committed and that the
defendant has committed it, the judge shall forthwith hold the defendant to answer in the
Superior Court; otherwise the judge shall discharge the defendant. The judge shall, where
authorized by statute, admit the defendant to bail as provided in these rules. After concluding the
proceeding the judge shall transmit forthwith to the clerk of the Superior Court for the
appropriate county all papers in the proceeding and any bail taken by him or her.

Practice Tip: Preliminary hearings are limited to non-capital felony cases pending in District
Court. Since the case is awaiting screening and the filing of a criminal information by the
Attorney General, they present an excellent opportunity to obtain information about a pending
felony case while the matter is pending screening or the filing of criminal information. The
hearings may be held with or without witnesses.

Pre-Trial Motions in Superior Court

9.1 Motion to Dismiss

Superior Court Rule 9.1 Motion to Dismiss is the mechanism to challenge the probable cause of
any charges filed by way of criminal information in Superior Court. In 2008, the legislature
amended the statutory provision all oationng a
(R.I.G.L. 812-12-1.7), extending the amount of time to file the motion from ten (10) days to
thirty (30) days. Therefore, Rule 9.1 and §12-12-1.7 are duplicative and serve the same function.

Super. Ct. R. Crim. P. Rule 9.1. Informations: Motion to Dismiss

A defendant who has been charged by information may, within thirty (30) days after he or she
has been served with a copy of the information, or at such later time as the court may permit,
move to dismiss on the ground that the information and exhibits appended thereto do not
demonstrate the existence of probable cause to believe that the offense charged has been
committed or that the defendant committed it. The motion shall be scheduled to be heard within
a reasonable time.



Related Statutes

R.I.G.L. §12-12-1.7. Motion to Dismiss Information

Within thirty (30) days after a defendant is served with a copy of an information charging him or
her with an offense, he or she may move in the superior court to dismiss the information on the
ground that the information and exhibits appended to it do not demonstrate the existence of
probable cause to believe that the offense charged has been committed or that the defendant
committed it. Upon the filing of the motion to dismiss the court shall schedule a hearing to be
held within a reasonable time.

R.I.G.L. §12-12-1.8. Hearing to Determine Probable Cause

At the probable cause hearing the information and exhibits appended to it shall be before the
court. The defendant may call witnesses and may introduce evidence bearing on the question of
the existence of probable cause to charge him or her. The state may not call witnesses, introduce
evidence, or otherwise supplement the exhibits appended to the information unless the court
grants leave to do so.

R.I.G.L. §12-12-1.9. Determining Whether Probable Cause Exists

After conducting the hearing the court shall determine from an examination of the information
and exhibits appended to it, and in light of any evidence presented at the hearing, whether there
exists probable cause to believe that the offense charged has been committed and that defendant
committed it. A finding of the existence of probable cause may be based in whole or in part
upon hearsay evidence or on evidence which may ultimately be ruled to be inadmissible at the
trial.

R.I.G.L. §12-12-1.10. Dismissal of Information i Effect

If the court dismisses the information on the ground that the state has not demonstrated the
existence of probable cause to believe that the offense charged has been committed or that
defendant committed it the state may not after dismissal proceed against the defendant for the
same offense, unless:

(1) On appeal the order of dismissal is reversed; or

(2) The court, upon motion of the state and a finding of mistake, inadvertence, surprise,
excusable neglect, the discovery of new evidence which by due diligence could not have
been discovered at the time the hearing on probable cause was held, or any other reason
justifying the relief, enters an order permitting the state to proceed against the defendant
for the same offense.

10



Rule 9.1Standard and Burden of Proof

State v. Baillargeron, 58 A.3d 194 (R.1.2013). il n assessing a motion to
a motion justice is charged with O6examin[ing
determine whether there [is] probable cause to believe that the offense charged [was] committed

and that [the accus e d | has clo.mmi 19&d i A0 mMotion justice
the existence of probabl e cause (vel non) [
packaldei.[6Td he -qusestandatd to&e applied is the same as that for ar ldest . 0
AProbabl e cause oO0exists when the facts and ci
and of which he has reasonably trustworthy information are sufficient to warrant a reasonable
personb6s belief that dhatthapersongo bdaerested bagcenmmittedo mmi t t
t he c idiani@7:980 Aln reviewing such a motion to
the state the benefit Idoafl98every reasonabl e inf

é
S

Related Case Law

State v. Strom, 941 A.2d 837, 842 (R.1. 2008). The state appealed from a Family Court order,

entered sua sponte, dismissing a criminal information filed against the defendant. The Supreme

Court vacated the order, hol ding that a tri
information violates Rule 9.1 and deprives the state of a fair proceeding.

9 The Supreme Court held that the procedural safeguards of Rule 9.1 must be adhered to in
order for an information to be dismissed.
timely motion to dismiss effectively deprives the trial justice of any authority to dismiss
the criminal i nformati on. The defendant ¢
requirements for filing a motion udater Rul
841.

State v. Ceppi, 91 A.3d 320, 331 (R.l. 2014). The defendant, having been found guilty in a jury-

waived trial of one count each of domestic felony assault and domestic simple assault, appealed,

inter alia, thet r i al justiceds deni al of his Rule 9.1

t hat Aany deficiency that may have existed ir
rise to the level of an absence of probable cause and was harmless beyond a reasonable doubtd

in light of the fact that, following a trial, defendant was eventually found guilty of both counts
charged in the criminal i nformation. O

State v. Murray, 44 A.3d 139, 140 (R.1. 2012). The defendant appealed the denial of his motion
to correct an ill egal sentence. The Supr eme
attack fAon the proprihtdrya otferhiizi ncgo,n vtihca i @au rot
of his knowing and voluntary decision to enter a plea of nolo contendere, defendant
unequivocally has waived allnon-j ur i sdi cti onal defects in the cr

11



Motions to Suppress

In General:

Super. Ct. R. Crim. P. Rule 47. Motions.

An application to the court for an order shall be by motion. A motion other than one made
during a trial or hearing shall be in writing unless the court permits it to be made orally. It shall
state with particularity the grounds upon which it is made and shall set forth the relief or order
sought. It may be supported by affidavit. The requirement of writing is fulfilled if the motion is
stated in a written notice of the hearing of the motion.

Contents/Timeliness/Issue Preservation

State v. DeWolfe, 402 A2d 740 (Rl 1979). fiédef endant 6s written su
submitted to the court below neither mentions the search warrant nor the affidavit. Nor did

defendant orally supplement his motion at the hearing with any explanation why he thought the

search warrant was invalid or the affidavit insufficient. Alleging mere conclusions i that the
warrant and affidawvi$ mwereemdomowgh.suéf Asi emted c
0l evidentiary] hearings need be held only whe
definiteness, clarity, and specificity to enable the trial court to conclude that relief must be
granted if the faldat#43.al |l eged are proved. 60

State v. Dustin, 874 A.2d 244 (R.l. 2005). Defendant convicted of two counts of possession
appealed the denial of a pre-trial motion to suppress. After the motion was denied, defendant
stipulated to the record (regarding the evidence he previously sought to suppress) and waived his
right to a jury trial. R.1.S.C. affirmed.

9 The primary issue considered by R.I.S.C. was whether defendant waived his right to
appeal by stipulating to the record rather than proceeding to a trial.

1 Although it is well settled that a defendant who enters a conditional plea of guilty or

nolo contenderewai ves hi s or her right to appeal
pretrial motions to suppress, At he adver
suffici ent to preserve [for appeal] t he hea
motion t oldst@dp.press. 0

State v. Mlyniec, 15 A.3d 983, 997 (R.l. 2011). Midtrial, defendant made an oral motion to

suppress a statement that police allegedly took from defendant after he had invoked his right to

counsel. R.L.S.C. held that review was waived, reasoningthat i d ef endant had the
information to be able to make this argument
are of the opinion that the motion therefore

12



T I'n all c r 1 oris to aupprest avideacé raust Beebly Mmotions, made and
heard prior to trial.é This rule is neces
hearing until after trial has begun would subvert the state's right to appeal [the]
suppression, because jeopardyt hen woul d hdve attached. 0

State v. Chum, 54 A.3d 455 (R.1. 2012). Judge deni e d-trid exdtienioduppmessd s pr e
incriminating statements he made to police, but he could not challenge the denial on appeal

because the prosecutor only mentioned the confession in his opening statement and never

admitted it into evidence.

1 In his opening statement, the prosecutor promised the jury that he would prove the

case Awith the defendantoés words. o Spec
admitted At hat he approached the house w
shoot the guys. €& Youdll hear about the d

1 However,t he confession was never me-mthiecfoned d:i
so it was not actually admitted as evidence at trial. Despite the comments made by

the prosecutor in his opening statement,
statements of counsel are not evidence. 0 Il ns
counsel should have objected to the state

its opening statement, but counsel failed to object and preserve that issue.
Practice Tip: It is critical that defense counsel make a thorough review of all potential pre-trial
motions and file them prior to trial to preserve issues for pre-trial argument and appellate review.

If in doubt, file the motion so long as there is some good faith basis in order to preserve the issue.
The motion can always be passed without hearing or argument.

Motion to Suppress Tangible Evidencé Standard and Burden of Proof

Standing

State v. Porter, 437 A.2d 1368, 1371 (R.l. 1981). AiThe bur den of establis
standing to challenge the admissibility of ev

9 This is the threshold issue; without having established standing in the tangible evidence, a
defendant cannot raise a challenge that such evidence was illegally searched and seized.

Burden of Proof

State v. Marshall, 387 A.2d 1046, 1048 (R.1.1978). Aa[ I ]t i s the stateds bu
reqguirements of a warrantless search or sei zu

13



State v. Tavarez, 572 A.2d 276, 279 (R.I. 1990). i We ar e not here dealing
the stateds introduction of confessions or si
faced with a situation in which the state seeks to introduce reliable, tangible evidence that by its

very presence upon defendantdés person consti
decline to impose the clear and convincing standard in respect to cases involving the
establishment of reasonable suspicion or probable cause for Fourth Amendment purposes. We
believe that the Afair preponderanceo standar
* * places a sufficient burden upon the state at a Fourth Amendment Suppression hearing. There

the state must establish the factual predicate to justify the introduction of totally reliable tangible
evidence. 0

State v. Shelton, 990 A.2d 191, 200 (R.1. 2010). A[ T] he st at e bears the bu
preponderance of the evidence, that a defendant has freely and voluntarily given consent to a
search. o

State v. Barkmeyer, 949 A.2d 984, 997 (R.l. 2008). In the context of a motion to suppress

evidence seized as the result of hing bommod part)
aut hority and the effectiveness of a third p
hearing, the state bears the burden of establ

evidence. 60 (internal citations omitted).

Motion to SuppressD e f e n dStaternedits

State v. Humphrey, 715 A.2d 1265, 1274 (R.I. 1998). Only those statements made voluntarily

areadmi ssi bl e. AA statement is involuntary if
improper inducement, including threats, violence, or any undue influence that overcomes the free

will of the defendant. The determination of whether or not a confession was freely and

voluntarily made must be made in light of the totality of the circumstances surrounding the

chall enged statement. o

State v. Griffith, 612 A.2d 21, 25-26 (R.I. 1992). i T Hvigranda holding imposes a primary rule
that no statement obtained during custodial interrogation is admissible unless the prosecution
proves that the subject knowingly and intelligently waived his rights before the statement was
made. The determination of whet her there ha
particular facts and circumstances surrounding that case, including the background experience,
and conduct o his issué ie oftem clasely dirkadl to @vhethefthe confession was
voluntary, and the state bears a similar burden of proving by clear and convincing evidence that a
defendant waived his rights in a voluntary, Kk

9 Though closely tied in with the voluntariness of the statement generally, the preceding
standard applies to the vol u-avisavhethenteers of t
she voluntarily waived his or her Miranda rights.

14



State v. Apalakis, 797 A.2d 440, 446-47 (R.1. 2002). iBot h t he Rhode 1 sl and

Constitutions bar the wuse in a crimifdal tri
determine whether a statement was voluntary, this Court looks to the totality of the
circumstances. [ in light of all the facts

defendant 6s] free and r at i @y #lhowevér,dhe staemed t he s
was Othe resul't of * * * coercion that had
confessed, 6 the statement must be suppressed.
a defendant ds st aly bymat tedstsa prependernce i theuewviderzce. i
Moreover, in Rhode Island, the state must furnish clear and convincing evidence of
voluntariness. o (internal citations omitted).

Motion to Suppress Police Statements

State v. Gaudreau, 139 A.3d 433 (R.1. 2016). This case can be read for the proposition that the
R.1.S.C. is prepared to suppress and/or redact unfairly prejudicial statements made by police
during recorded interviews/interrogations when their probative value is outweighed by unfair
prejudice and the defendant has not made inculpatory statements.

T A0ften, defendants move to suppress confes
db]oth the Rhode Island and the Federal Constitutions bar the use in a criminal trial of a
defendant's involuntary statements. o It 1is

evidence of whether a defendant's inculpatory statements have met that tes t 1d.at 444.

T AiHowever, when a defendant does not <chall e
being involuntary, but, as is the case here, seeks to suppress the statements of the police,
trial courts must engage in a very different type of analysis. In these situations, it is our
opinion that the evidence should be viewed like any other evidence; other grounds may
exist for the introduction of such evidence, in its entirety or in a redacted form, pursuant
to the Rhode Island Rules of Evidence. See Rule 402 of the Rhode Island Rules of
Evi deldhceo

T AUl ti matel vy, it i's our opinion that the tr
and carefully weighed the low probative value of the recorded comments from the
officers against the prejudicial impact to defendant. But, to the extent that there was any
error in admitting the videotaped interrogation, we conclude that it was harmless. Id. at
449,

T A"Al't hough we conclude that the videotaped
was not so prejudicial as to require a new trial, we believe such evidence should be
judiciously considered for its probative value when, as here, the defendant makes no
i ncul pat or id ats#i0at ement s. O

15



Motion to Suppress Outof Court or In-Court Identification

State v. Hall, 940 A.2d 645, 653 (R.l. 2008). A A wi-of-ooertsiderdifcatiam us thot

admissible at trial if the identificationpr ocedur e empl oyed by the pol
suggestive and conducive to a substantial likelihood of misidentification that the accused was
denied due process of | aw. 60

State v. Brown, 42 A.3d 1239, 1242-43 (R.l. 2012). AWhen faced with dete
identification procedure was improper, a trial justice must perform a two-step analysis. The trial
j usti ce f iidersvhethemthegroceddrecusea is the identification was unnecessarily

suggestive. O Only i f the trial justice answe
proceed to the second stepd det er mi ni ng O&éwhet her i n stthhe t ot ¢
identification was nonetheless reliable. 60 (I

91 The defendant averred that the out-of-court photographic array from which he was
identified was unduly suggestkiwnweaedi |l alo&at n
and,consequent | vy, only two of the six picture
of his HWtattlz ker s. 0o

T The R.1.S. C. affirmed the deni al of def end
physical similarities between the defendant and the other photos in the array; the non-
suggestive manner in which the array was presented; and that the complainant identified
def endant Aright away. 0O Aln determining
substanti al risk of mi sidenti fication, we
each individual featured in the display to the general description of the suspect given to
police byldtath2d3. vi ct i m. 0O

State v. Texter, 923 A.2d 568, 574 (R.l. 2007). The following five factors should be considered

when determining whether a suggestive i dent
opportunity of the witness to observe the criminal during commission of the crime; [2] the level

of attention paid bythe wi t ness6é6 [ 3] the accuracy of the v
the witnessods degree of confidence in the ide
the amount of time elapsed between commission of the crime and the confrontatio n . 0

State v. Gatone, 698 A.2d 230,236 (R.1.1997). A[ T] he subj ects of a photc

be 6dloioke s, 0 ey mossessthesang gereral chardcteristics [as those described by
the complainant] . o

91 The photo array was determined not to be unnecessarily suggestive when the complainant
described the perpetrator as fa Cawmgasi an
medium to small build, weighing under 170 pounds, approximately five feet seven inches
in height, and in need of a shave. 0- Althol
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shaven men, they were al/l A Caucaisageeamd mal es
possess similar pllhysi cal characteristics. o

State v. Addison, 748 A.2d 814,818 (R.1.2000). " A pr et r i al identificatio
justice to require suppression does not automatically bar a later in-court identification. On the

contrary, we have held that when a pretrial identification of a defendant is suppressed, a

subsequent in-court identification of that defendant is not per seexcl uded unl ess t
prosecutor fails to demonstr at e-cdoryiderdificdtienar an d
was based upon observation of the suspect other than during the pretrial ident i f i cati on. 0
clear and convincing standard is deemed to have been satisfied when the state can demonstrate

that the proposed in-c o u r t identification is based O6upon

identification. 60

State v. Holland, 405 A.2d 1211 (R.1.1979). A [ W] her e a ti mely and suf fi
suppress identification testimony on the ground that the testimony has been tainted by pretrial

photographic identification procedures, the motion must be heard and determined by the court
outside the juryds presence in the same manne
to be inadmissible, because unlawfully obtain e d . 0

State v. Austin, 731 A.2d 678 (R.l. 1999). Defendant was convicted of various assault charges
and appealed, arguing that the lineup procedures used by the police were unnecessarily

suggestive. I n affirming the conviction, t h
suggestive procedures, 0 i fup werb sufficienilyf sinfilan @ me mb e
appear anc e, eupnembdrswerp ahitelmbles of approximately the same age, build,

height while seated, and complexion. 0 The Cou
ups be composed of near identical peopl 69 but
Id. at 682.

State v. Delahunt, 401 A.2d 1261 (R.l. 1979). Regarding the right to counsel at pretrial lineup
proceedings, the R.1.S.C. aligned with the United States Supreme Court, holding that an accused

is entitled to counsel during post-indictment lineup proceedings. However, they declined to

extent therightt o | i neup proceedings taking place pri
criminal proceedings whether by way of formal charge, preliminary hearing, indictment,

i nformati on, Ideatr571&quoting Kirhyn.niBnoig, 4060U.S. 682, 689 (1972)).
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Motions In Limine

Practice Tip: Motions in limine are heard by the trial judge just prior to the start of trial. They
typically involve evidentiary issues that are highlighted for the trial judge to consider and decide
prior to witness testimony. It is not enough to prevail during the motion in limine stage. The
trial judge may change his/her mind during the course of trial testimony. Also, defense counsel
must be sure to object to any admitted testimony during the course of trial in order to preserve
the issue for appeal. If the trial judge agrees to limit the testimony of state witnesses, be sure to
have the trial court instruct these witnesses about the limitation outside the presence of the jury.

Il nstructions from prosecutors to their tnes
followed.

State v. Gadson, 87 A.3d 1044, 1053-54 (R.l. 2014). AThe preliminainy grar
limine motion need not be taken as a final determination of the admissibility of the evidence
referred to ian ltuhre mot iobnpé&c[tF]6i n the vi co
the in limine ruling was unequivocally definitive) [constitutes] a waiver of the evidentiary
objection and [i s] therefore an issuensthat r

omitted).
1 Although the Rhode Island Supreme Court allows for the preservation of rulings on

motions in liminei n si tuations that are Aunequivocal

objections to the challenged evidence at trial.

State v. Andujar, 899 A.2d 1209 (R.I. 2006). Def endant 6 s obj ect iinon

limine, as well as his own motion in limine, was sufficient to preserve his argument that a past
acquittal of sexual assault against the intended target of his alleged solicitation of murder should
be admitted at trial, even though he did not renew the objection at trial.

T AA rul i ng iohming unlese unequvacally definitive, will not alone
suffice to preserve an evidentiary issue for appellate review; a proper objection on the

record at the trldal222itself is necessary.

1 Def e n d a-tnial dosion was m@eserved because it was unequivocally definitive.
The tri anllimpeunstli ogdbstat ed: ANO oneé

statement or argument [that] defendant
he court

mention the outcome. That 6s t
determined this to indicate finality not subject to reconsideration at trial. 1d.

State v. Ciresi, 45 A.3d 1201, 1212-13 (R.l. 2012). Where the trial justice informed defense
counsel that her motion in limine rulings against defendant were only preliminary, counsel
waived the right to appeal the rulings when he did not also object to the admission of the

evidence duringtrial. Couns el 6s fAoverar chi nadimmepfi ect i bDa

not preserve the |1 ssues. refuiestedafronmthe ririal postice a
continuing objection as to the introduction of uncharged misconduct.o
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9 See also State v. Gianquitti, 22 A.3d 1161 (R.l. 2011). Defendant wanted to call an
expert witness during his trial, and a hearing was held months before trial to decide
t he i ssue. The judge ruled to exclude th
in nature.o Defendant wai ved the right
objection at trial or by at any point making an offer of proof regarding what the
testimony would show.

State v. Silvia, 898 A.2d 707 (R.1. 2006). Tr i a | court deniirelihinedef endant
seeking to bar state from using defendantdos p

T I'n order Ato raise and preserve for revi
prior conviction, a defendant mu sthe t est i
all egedly erroneous i mpeachment Al alny p
i mpeachment by a prior c ddnat A1c(quotisgriucda s wh o
v. United States, 105 S. Ct. 460, 463-64 (1984)).

Miscellaneous PreTrial Motions

Super. Ct. R. Crim. P. Rule 12. Pleadings and Motions Before Triald Defenses and Objections.
(b) The Motion Raising Defenses and Objections

1. Defenses and Objections Which May Be Raised. Any defense or objection which is
capable of determination without the trial of the general issue may be raised before trial
by motion.

2. Defenses and Objections Which Must Be Raised. The defense of double jeopardy and all
other defenses and objections based on defects in the institution of the prosecution or in
the indictment, information, or complaint other than that it fails to show jurisdiction in
the court or to charge an offense may be raised only by motion before trial. The motion
shall include all such defenses and objection then available to the defendant. Failure to
present any such defense or objection as herein provided constitutes a waiver thereof, but
the court for cause shown may grant relief from the waiver. Lack of jurisdiction or the
failure of the indictment, information, or complaint to charge an offense shall be noticed
by the court at any time during the pendency of the proceeding.

3. Time of Making Motion. The motion shall be made no later than thirty (30) days after
the plea is entered, except that if the defendant has moved pursuant to Rule 9.1 to
dismiss, it shall be made within thirty (30) days after entry of an order disposing of that
motion; but in any event the Court may permit the motion to be made within a reasonable
time after the plea is entered or a Rule 9.1 motion has been determined.
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Raise or WaiveRule with Pre-trial Motions

State v. Shelton, 990 A.2d 191, 203 (R.1. 2010). A The f ailure to raise t1I

j eopardy or mer ger in a pretrial mohe stranqqn t o d
policy favoring the pretrial presentation of a double-jeopardy motion bars its use at such a late
post-t ri al date absent some compelling reason. 0

State v. Kluth, 46 A.3d 867 (R.I. 2012). Al t hough defense <counsel i v
prosecutionés motion to consolidate, o0 appell a
Rule 14 motion to sever.

State v. Day, 925 A.2d 962, 977 (R.I. 2007). A [ A] mer ger argument 0i s
j eopardy argument . 6 As such, Rule 12(b)(2) i
to raise such a motion before trial precludes that defendant from thereafter raising a double

jeopardy challenge. o0 (I nternal <citations omit¢t

State v. Sivo, 925 A.2d 901 (R.l. 2007). The R.1.S.C. held that challenges to the jury selection
process fall under Rule 12(b)(2). Al A] def en
grand or petit jury must file a pretrial motion pursuant to Rule 12(b)(2) and (3) of the Superior
CourtRulesof Cr i mi nald.atBRl9ocedur e. 0O

17(C) Subpoenas

The use of 17(C) subpoenas pursuant to Rule 17(c) of the District and Superior Court Rules of
Criminal Procedure to obtain documents from third parties is an indispensable part of effective
pre-trial practice. In both District and Superior Court, the proper practice is as follows:

1. File a Motion for Issuance of 17(c) Subpoena with the court along with notice to the
opposing party. Schedule for a hearing da

2. Upon grant of the motion, request a return date for compliance and prepare an order.
Serve the order along with a Subpoena Duces Tecum upon the third party by constable.

3. If the request includes documents subject to Rhode Island Healthcare Confidentiality Act,
R.l. G.L. 8§5-37.3-6.1, (i.e., medical records) provide notice to the subject of the records
(or their parent/guardian) along with notice of their right to challenge the subpoena and
allow for 20 days prior to the return date. Include a copy of this notice to the third party
provider.

4. If the records are disputed by the opposing party, suggest an in camera review by the trial
court prior to disclosure.
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CONTINUANCES

To Secure Counsel

State v. Moran, 699 A.2d 20 (R.1. 1997). Defendant requested a continuance before trial so that
his trial counsel would be available to try the case. The trial court denied the request and forced
defendant to hire another attorney two days before trial. R.1.S.C. reversed and ordered a new
trial.

T AAttorneys are not f un gcholwdokcdunse cordmarals ¢ r i mi n
a Apresumption in f&w®s of its being hono

1 Factors to consider in deciding motion for continuance:

Promptness of motion;
Length of time requested;
Age and intricacy of case;
Inconvenience to parties, witnesses, counsel, jurors, and court;
Legitimacy oflrmggqueagtoor fimere foot
Whether defendant caused need for continuance;
Whether other competent counsel is ready to proceed;
Whether there are multiple co-defendants. 1d. at 26.

N gakrwWwdE

State v. Ashness, 461 A.2d 659 (R.l. 1983). At the start of an armed robbery trial, the defendant
requested representation by his previous public defender or that he be able to retain private
counsel. His current public defender had just recently been assigned the case. The trial judge
denied the motion and R.1.S.C. affirmed.

1T Defendant ds reqguest came rtotoectartlofartaléo as he h
request new counsel.

State v. Dias, 374 A.2d 1028 (R.1.1977). The tri al judge refused defe
continuance to retain private counsel. The public defender was forced to conduct a probation

violation hearing immediately despite the fact that he believed private counsel would enter and

thus no hearing preparations were made. R.I.S.C. reversed, ruling that the trial judge abused his

discretion.

9 Two factors to consider in granting a continuance are whether the defendant is
intentionally delaying the case and any prejudice to the state.

State v. Caprio, 819 A.2d 1265 (R.I. 2003). Defendant in a probation violation hearing requested
a continuance to obtain new counsel because his attorney unintentionally misrepresented the
stat eds oafréerment. (Connseksaidpghke affer was six years with fifteen months to
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serve when in actuality the offer was fifteen years with six years to serve.) R.1.S.C. upheld the
trial court's denial of defendant's motion.

9 Decision of the trial court will not be disturbed absent an abuse of discretion.

T "06Exceptional circumstancesd0 are necessa
hour discharge of counsel. 1d. at 1270 (quoting State v. Monteiro, 277 A.2d 739, 742
(R.1. 1971)).

State v. Snell, 892 A.2d 108 (R.I. 2006). Five days before trial began, defendant sought to

discharge his court-appointed counsel. His motion was denied then, and denied again when

raised on the first day of trial. Defendant o
as defendant had retained private counsel. Trial court refused the request for a continuance,

finding that defendant was attempting to stall the trial. R.1.S.C. affirmed.

to choose his own <co

T A defendantds dAri ght
e pldat$2@cuti on. 0o

proceedingsorhamp er t h

T ATo work a delay by a | ast minute dischar
circumstanceso and defendant Amust show g
breakdown in communication or an irreconcilabledi s put e wi t hldhi s atto

State v. Gilbert, 984 A.2d 26 (R.1.2009). The hearing justice at defen
hearingdeniedd e f endant 6s request for a continuance t
| acked confidence in his appointed attorney.
well. R.1.S.C. affirmed.

1 The hearing justice considered several factors, including that the defendant waited
until the second day of the hearing to ma
adequate grounds, defendant could not represent himself, and no other counsel was
immediately available to represent defendant.

I Uponarequest f or a continuance to secure new

Arequires the careful bal ancing of the pr
trial counsel of choice and the publicds
admi ni stration of | ust i c epedficanalydisiofeachb al anci n
case. Id. at 30.

1 The defendant is afforded less rights at a violation hearing than a trial, including the
right for a continuance t & seek counsel 0
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To Prepare for Late Discovery or Severance

State v. Coelho, 454 A.2d 241 (R.1. 1982). The state filed an 11™ hour supplemental discovery.

The trial judge abused discretion when he denied the continuance, severed the case, and forced
defendant to proceed to trial.

T

Factors to consider with request for continuance in wake of untimely discovery:

Reason for non-disclosure;

Extent of prejudice to opposing party;

Feasibility of rectifying prejudice by a continuance;
Any other relevant factors. 1d. at 245.

Eall el

State v. Simpson, 595 A.2d 803 (R.I. 1991). In atrial of multiple defendants, it was not learned

that all defendants were subjected to a neutron-activation test to determine the residue of
gunpowder until the cross-examination ofthelead det ect i ve. Defendant so
or a continuance to secure an expert was denied. R.1.S.C. reversed.

1

i When, because of a failure to furni

significant piece of information, hitherto unexpected, becomes available and when
that information has a potential to alter the course of the defense completely, counsel
is reasonably entitled to an effective remedy. The remedy may either be a mistrial or
a continuance of sufficient duration to seek expert testimony of their own choosing
and to reevaluate all the discovery material that may have a bearing upon use of the
information. To require that this be done in the heat and hurly-burly of the trial
process is to place a burden upon counsel, that, as illustrated in this case, can scarcely
be successldatBOB.y borne. o

State v. Chalk, 816 A.2d 413 (R.I. 2002). Trial court denied defendant's motion for a
continuance despite the state's failure to disclose 700 (out of 800) pages of material that the
defendant could have used to impeach one of three complaining witnesses. R.I.S.C. upheld.

1

s h

AOrdinarily, the receipt of more than

witness late in the afternoon on the day before the witness will be cross-examined

woul d signal t hat a conld.atk2Lance woul

Defendant was uniquely aware of the information within the documents, and had
sufficient time (six months) to determine that the 100-page disclosure was
incomplete.

The trial justice examined the documents, many of which were boilerplate, and
determined that the balance of the afternoon and evening was sufficient to examine
them.
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State v. Gordon, 880 A.2d 825 (R.I. 2005). After firing his attorney, defendant motioned for a
continuance claiming insufficient time to familiarize himself with discovery materials. R.1.S.C.
upheld trial court's denial.

9 The trial court doubted defendant’s claim of unfamiliarity with the material because
he was able to knowledgeably cross-examine one of the state's witnesses. It further
noted that defendant's firing of eight different court appointed attorneys was more
likely the cause of any unfamiliarity than the court's denial of a continuance.

To Locate a Witness

State v. Firth, 708 A.2d 526 (R.l. 1998). The trial judge did not abuse his discretion in denying
defendant 6s request for a continuance to secu
about fiber analysis where the state had stipulated to the testimony.

1 A motion for continuance made immediately prior to or during a trial is addressed to
the sound discretion of the trial judge. Id. at 530.

T A judgeds discretipattestsshoul d be guided by

Is the testimony material?

Did the defendant use due diligence in attempting to procure the witness?
Will the requested witness be available on the future date?

Is the testimony not merely cumulative? Id. at 530.

el A

State v. Barbaso, 908 A.2d 1000 (R.l. 2006). Defendant requested a one-day continuance due to
the unavailability of a witness to his alleged felony assault. The trial judge denied the request
and R.1.S.C. affirmed.

T AThe deni aforacofitinuance noostituteman abuse of discretion only if
the movant is able to satisfy all four of the criteria enumerated in Firth. dd. at 1006.

T I'n this case, the trial judge found the w
defendant also failed to use due diligence to procure the witness because he had
known for two weeks that she was in Puerto Rico.

T Aé circumstances can arise which require
Sso as to protect t hebasalcdghtiopresehtfasoralde x t h A men
evidence necessary to his or defense. 0 F
case did not amount to a constitutional violation. Id. at 1005.
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DISCOVERY VIOLATIONS

Prosecut aonded Ruledéu t vy

AThe | anguage of Rule 16 is very <clear. T
with specific information when requested. The prosecutor does not have the
authority to interpret the rule and decide what constitutes substantial compliance
or equivalent compliance. Rule 16(a)(6) requires the attorney for the state to
provide a list of witnesses, not what the prosecutor thinks is the functional

equi val ent of a | istéA |thegpeopleavho wili t nesses
testify at trial. It doesnotmeanever yone the Attorney Gener a
the police interview in investigating the
be as useless as no information at all . o

State v. Verlague, 465 A.2d 207, 214 (R.1. 1983).

DeCiantis v. State, 24 A.3d 557 (R.1. 2011). A Wi t h respect to persons wh
call as witnesses, Rule 16 requires that the state produce any of their prior recorded statements, a

summary of their expected trial tesitdiamony, an
570.
f MButthe stateds discovery obligations exten
this Court has expressly stated that, w]hen evidence does not fit one of these three
categories, but may nonethelessbeh el pf ul t o def e-exammationd s ef f e
of a witness, a defendantds right to that

confrontation, and thus becomes an issue only when a defendant is improperly denied
the ability to confront and to effectively cross-e x ami ne an adverse wit
Id. (quoting State v. Chalk, 816 A.2d 413, 418 (R.I. 2002)) (emphasis in original).

T Aln addition to the requirements i mposed
discovery obligations, the Due Process Clause of the United States Constitution, as
interpreted by the United States Supreme Court in Brady v. Maryland, 373 U.S. 83
(1963), and its progeny, Gequires that the state provide a criminal defendant with
certain informationé par ti cul arly if it fAwould be fav
evidence i s mat er i dd Bradpmatgrialicahihcluter puni s hme
Aevi dence which coel debbeé¢ i mpegldatd/2iamwe & O le <

T "We have stated that t hpftheSuegnoaQowtRulen g pur p
of Criminal Procedure]i s t o ensure that cri milhal tria
570.

Cronan ex rel. State v. Cronan, 774 A.2d 866 (R.1.2001). " A pr osecut or 6s obl i ga
Brady applies even in cases when the defendant forwards only a general request for Brady
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material, or even when the defendant has failed to make any Bradyr e q u e s tld. ah879nal | . 0O
15 (citing U.S. v. Aqgurs, 427 U.S. 97 (1976)).

Remedies forViolation

ARul e 16(i) provides sanctions for the f

16] . € O0[ The court] may order such party

grant a continuance, or prohibit the party from introducing in evidence the
material which or testimony of a witness whose identity or statement were not

di scl osed, or it may enter such other or
6such other order as it deems appropriat

appropriate sanction. The imposition of any Rule-16 sanction is a matter within

d
e

ai

t

€
0

the sound discretion of the trial justice.

State v. Darcy, 442 A.2d 900, 902 (R.1. 1982).

State v. Musumeci, 717 A.2d56 (R.1.1998). The tr i al C o ur tuanadeltberys mi s s al

case for state discovery violations was an abuse of discretion. The defense failed to show

substanti al prejudice due t o.RISE sustdinedtthe 6 s f ai

s t & dppeaband remanded for retrial.

9 There is a difference between deliberate non-disclosure (Wyche, Quintal) and
negligent non-disclosure (Coelho).

1T Di smissal of a case i1s stildl a remedy,
prejudice and a showing that no other available discretionary measures can possibly

bu

neutralize the harmful effecté s ome ot her remedy or sanct.

evidence preclusion, reimbursement for attorney fees, referral of offending
prosecutor) should generally be imposed 1 at least in the first instance T upon the

courtdés |l earning of a lima@3€4 i al di scovery

T Aédi smi ssal i's an appropriate sanction
sanctions would be unlikely or ill suited to achieve compliance, to deter future

on

violati ons of this kind, and to rendea6d. any m:
DeCiantis v. State, 24 A.3d 557 (R.1. 2011). Al n a c c o rBohdy,nfa @osevuiorthds
suppressed evidence that would be favorable to the accused and the evidence is material to guilt
or puni shment , -ptodeserighdsédadvedheerdviolatad é&nda nelvdrial must be
g r a n tldeat570qquoting State v. McManus, 941 A.2d 222, 229-30 (R.I. 2008)).
1 In Rhode Island, due process and Brady are only implicated when the non-disclosure
of evidence is found to be deliberate. Under those circumstanc
consistently held [that] deliberate nondisclosure constitutes @rounds for a new trial
regardless of the degree of harm to the defendant.@ Id. A[ T] he i ssue of ma
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of no moment inacase ofdelibe r at e n o n WiatdSk h. dOiting Hate ©.
Chalk, 816 A.2d 413, 419 (R.1. 2002).

1 Evidence that is inadvertently undisclosedisanal yzed f or f#Aprejudici
must have had a reasonable possibility of influencing the outcome of the case before a
new trial will be granted. 1d. at 571. (For further details about applying these
standards, see McManus, below u n d e r -DiéclNsareo).

Cronan ex rel. State v. Cronan, 774 A.2d 866 (R.l. 2001). Although Rule 16 and Brady are often
interrelated, if defense counsel believes that the prosecutor has violated both Rule 16 and Brady
then counsel should treat each as two distinct objections for purposes of properly preserving the
issues for appeal.

1 On appeal in Cronan, the defendant alleged that the prosecutors had failed to comply
with Rule 16 because they ignored multiple discovery requests. He also alleged that
the prosecutors had violated Brady by not disclosing medical records related to the
compl ai ning wit rRd.S.G lGeld thatrtiee deferaldnt hau preservéd h .
the Brady issue for appeal, but not the Rule 16 issue.

9 The defendant had waived the Rule 16 issue because he had not moved to compel
discovery, objected at trial, or otherwise alerted the trial court to the alleged discovery
violations. However, the Court did consider the issue of the Brady violation. Even
though defendanth ad Al acked specinffagueydbegondstitad®ec
@rady ma t ed botladuring trial and in his motion fornewtriabo0 t he Court f o
these actions suf fi cgdagument danabyzingitasasgeneral e t he
request for Brady material. In this regard, Cronan highlights the importance of
preserving these discovery issues by specifically objecting to undisclosed evidence on
both Rule 16 and due process (Brady) grounds.

Non-Disclosure

Tempest v. State, 141 A.3d 677 (R.l. 2016). The State was not entitled to certiorari relief
because the superior court properly granted defendant's second amended application for post
conviction relief and vacated his conviction for a 1982 homicide because the evidence in the
State's case was nearly entirely circumstantial and the former prosecutor acted deliberately in
failing to disclose a witness's pretrial statementsd in violation of Bradyd regarding the
involvement of defendant's brother (a police officer) in concealing the murder weapon and
defendant's children being excited about getting a puppy where the statements were novel,
clearly had impeachment value, and might have made the difference between conviction and
acquittal. R.1.S.C affirmed granting of application of post-conviction relief granting defendant
new trial.

9 "In accordance with Brady, if a prosecutor has suppressed evidence that would be
favorable to the accused and the evidence is material to guilt or punishment, the
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defendant's due-process rights have been violated and a new trial must be granted.” * * *
AWi th respect to such ancd"ardvitesievergretter di scl os
protection to criminal defendants than the one articulated [by the United States Supreme

Court]" * * * AWhen the failure to disclo
itself with the degree of harm caused to the defendant by the prosecution's misconduct;

we shall simply grant the defendant a new

nondisclosure are "[t] he e"f]eeprosectiscnecs| . ] " *

deliberately when it makes ‘a considered decision to suppress * * * for the purpose of
obstructing' or where it fails 'to disclose evidence whose high value to the defense could
not have escape dld.at682-83intefnal ¢itatigns omittet)e nt i on. ' 0O

1 Inthis case, the prosecutor wrote in his notes: "more new info re: [Gordon Tempest]
putting pipe in closet + dog for the kidsd too lated don't volunteer new infod will cause
big problems. 0
o At he for mer pr os'dorttvoturdeer's sndicatearconsidered d s
decision notto offerthenew i nf or mat i ondattt83. t he def ense

State v. Wyche, 518 A.2d 907 (R.l. 1986). In a rape case, the prosecutor failed to disclose to
defense counsel until after the trial that the complainant had registered a .208 blood alcohol
reading at the hospital. The prosecutor was on oral notice of this information during the trial but
withheld it. R.1.S.C. granted a new trial.

9 Oral notice alone was enough to trigger Rule 16 and Brady.

T AWhen the failure to disclose is deliber:
degree of harm caused to the defendant by
simply grant the defendant a new trial. The prosecution acts deliberately when it
makes @ considered decision to suppress for the purpose of obstructingdor where it
fails &o disclose evidence whose high value to the defense could not have escaped
[its] attention. ad. at 910.

Depina v. State, 2016 R.I. Super. LEXIS 102 (R.I. Super. Ct. 2016). filn cases where there is a
failure to disclose evidence that is not deliberate, the Court must balance the culpability of the
prosecution with the materiality of the evidence in determining whether a new trial is

appr opldat¥ {ciéing n re Ouimette, 115 R.I. 169, 177-79, 342 A.2d 250, 254-55

(1975).

State v. Horton, 871 A.2d 959 (R.I. 2005). In a first-degree child molestation case, the state
provided defense counsel two of four pictures on which the complainant had circled body parts
involved in the molestation, as well as videotape showing the complainant marking all four
drawings. R. 1 . S. C. sHaduretb disclbsaatl four waga visldtian tbw @pheld the
t r i a Isdedsmrunot to anction the state.

1 AThere is no doubt that under the broad reach of Rule 16, all four pictures should
have beenprovided t o t he def efailsreto prowide tivo df thegages,t at e 0
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even if an innocent mistake,cons t i t ut es a dild. at©60. &Mheghervi ol at i

the defense was on notice that four pictures existed was irrelevant.

9 Although the trial court should have found a violation, it is well settled that the trial
court is in the best position to determine whether sanctions are appropriate, and will
not be reversed absent clear abuse of discretion. Id.

State v. Gonzalez, 923 A.2d 1282 (R.1. 2007). Before trial for possession and delivery of
cocaine, the prosecution failed to disclose FBI reports that detailed earlier uncharged drug sales
from defendant to an informant. The non-disclosure led to defense counsel unwillingly eliciting
testimony of these other sales while cross-examining a police detective. The trial judge denied
def endant 6 s mabécause oth parbies agraed thai the non-diseldsure was
unintentional. R.1.S.C vacated the convictions and granted a new trial.

1 Anyother lesser measuret han a mi strial was an abuse o

and could not counterbalancethee vi dence or remedy t he

strategy was neutralized. 1d. at 1287-89.

T AAlthough sanctions are not warranted for

proves that he was prejudicedeg it i
discretionary measures can possibly neutralize the harmful effect of improperly

S

equa

admitted evidence, t henldatl286-88 (fuotingslate s h o ul d

v. Darcy, 442 A.2d 900, 902 (R.1. 1982)).

1 Because the discovery violation was unintentional, a new trial would not be precluded
on double jeopardy grounds. Id. at 1289. Cf. State v. Casas, 792 A.2d 737, 739 (R.1.
2002) (if the prosecution intentionally goads the defense into asking for a mistrial, the
Double Jeopardy Clause precludes a retrial).

State v. Stravato, 935 A.2d 948 (R.I. 2007). Defendant, convicted on three counts of second-
degree child molestation, motioned for a new trial when he discovered after trial that the state
failed to disclose a victim impact statement in their possession. R.1.S.C. held that the trial court
committed clear error in denying the motion and ordered a new trial.

T Aln deli berate nondisclosure cases,
defendant is entitled to a new trial, regardless of any other factor. Id. at 951.

9 The state acknowledged that it knew of the statement, but withheld it only because
they believed its disclosure was unnecessary under Rule 16. The state also argued
that the information in the statement could be found elsewhere in the disclosed
materials. The Court held that this good-faith belief of compliance by the prosecution
was unavailing. The evidence was of high-value to the defense and, under the
definition in Wyche, C 0 n s tdalileratenenell i & cA oldat95% . 0
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T "Stated another way, the stateds deliberat
under Rule 16 is the prejudice. Id. at 953-54. AEqui val ent compl i ance i
when the requested evidence f aldlat®56.wi t hi n t

State v. McManus, 941 A.2d 222 (R.I. 2008). Prior to trial for murder, state failed to disclose a
witnessds interview transcriopt. Bredg. e ndant al
Maryland, 83 S. Ct. 1194 (1963). R.I.S.C. affirmed the trialcourt6 s f i ndi ng t hat t he
disclosure was inadvertent and harmless.

1 Brady requires that a new trial be granted following non-disclosure of information
material to guilt or punishment. To satisfy the degree of materiality necessary for a
Brady violation, a defendant must show that fithere is a reasonable probability that,
had the evidence been disclosed to the defense, the result of the proceeding would
have been different.0 McManus, 941 A.2d at 230 (quoting Cronan ex rel. State v.
Cronan, 774 A.2d 866, 880 (R.I. 2001)). Rhode Island presumes materiality for
deliberate non-disclosure (See Stravato, above).

1 Inacase of an inadvertent non-disclosure, due process and Brady are not implicated
and the defendant must demonstrate procedural prejudice by showing that there is fia
significant chance that the use and development of the withheld evidence by skilled
counsel at trial would have produced a reasonable doubt in the minds of enough
jurors to avoid a conviction.o Id.

Cronan ex rel. State v. Cronan, 774 A.2d 866 (R.l. 2001). In assault case, medical records were

not Asuppressedo by t he Bmdywo Mayandwiene thewictinhi n t he
was the defendantds estranged wife and defend
treatment should have led him to proactively subpoena the records or independently access the

medi cal records that his divorce attorney had
proceedings.

T Evidence is not regarded as fAsuppressedo
accesstotheevidence bef ore tri al by the exercise o
defendant either knew, or should have known, of the essential facts permitting him to
take advantage of aldw88&xcul patory evidenc

State v. Werner, 851 A.2d 1093 (R.I. 2004). Defendant was not deprived of his due process right
to a fair trial when the state failed to preserve a surveillance videotape that recorded the area near
where he was alleged to have committed a robbery. The defendant was provided with a copy,
but the state destroyed the original because it was of poor quality and did not appear to provide
any footage related to the crime.
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1 Todetermine whetherf ai | ure t o preserve evidence Vidc
rights, Rhode Island has adopted the tripartite test established by California v.
Trombetta, 467 U.S. 479 (1984) and Arizona v. Youngblood, 488 U.S. 51 (1988):

AThis test requires a dedeceniderme t to est
possesses, first, an exculpatory value that was apparent before the

evidence was destroyed, and [second, is] of such a nature that the

defendant would be unable to obtain comparable evidence by other

reasonably available means. Third, a defendant also must demonstrate

that the failure to preserve the exculpatory evidence amounted to bad faith

on t he par td aolf05 (titatiens eenitteal)t e . 0

1 R.LS.C. determined that defendant did not meet any of the three required

elements. The Court did note, though,t hat At here i s no doubt t
Warwick police should have kept the original videotape intact until the end
of t heNotnreitehlelcess, their fAsl oppy police wi

bad faith, 0 as r egpwngtest dd.at1606-87at i sf i ed t he

State v. Diefenderger, 970 A.2d 12 (R.I. 2009). Defendant on trial for robbery was not entitled

toacopyof testifying accompliceds i mmunity agree
Prosecutorés summarization of the hearing and
anticipated testimony were sufficient for defendant to conduct a meaningful cross-examination

with respect to the grant of immunity.

DeCiantis v. State, 24 A.3d 557 (R.l. 2011). Prior to murder trial, defendant was entitled to

know the uncharged crimes and other benefits provided by the state to an informant in exchange

for his testimony against the defendant. Although Rule 16 only requires that the prosecution

provide a defendant with a record of prior convictions, the uncharged crimes constituted relevant
impeachment evidence under Bradyt o assert that witnessods testir
self-interest. However, in this particular case the nondisclosure was not a reversible error

because it was inadvertent and not material to the outcome.

State v. Rolle, 84 A.3d 1149 (R.l. 2014). At trial, prosecutor introduced a witness statement that

accordingt o him had Ainconsequential differencesbo
discovery. The trial justice declared a mistrial, and defendant filed a motion to dismiss the

charges against him on double jeopardy grounds.

T Where a

p sideiat isinbace i gosd-faith bst theodamage done to the
defendant

t

t

ro
0s case is otherwise irreparabl e,
he charges against the defendant

heni pcosdaoct owas ffnai tmorer rtdrani m jgl

di smi s s
because
1d. at 1156.
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Late Disclosure

State v. Scurry, 636 A.2d 719 (R.l. 1994). During trial, the state disclosed for the first time a
B.C.I. rap sheet for a defense witness. Based upon the B.C.1., defense decided not to call a
critical corroborating witness. The B.C.I. was later determined to belong to another person.
R.1.S.C. ordered a new trial.

1 "nDue process requires that every defendan
establish the best and fullest defense av
to trial as well-prepared as possible to raise reasonable doubt in the minds of one or
mor e | Wratdas.s. o

1T Aéwe have consistently condemned the unt.
material just prior to trial or in the midst of trial. Such disclosure not only makes the
task of defense counsel difficult, italsor educes counsel 6s effecti
changes in defenkBeat72%trategy mid trial.o

1 Here, the mid-trial presentation of the wrong B.C.I. denied defendant a crucial
opportunity to present the best and fullest defense.

State v. Olsen, 610 A.2d 1099 (R.I. 1992). On the second day of trial, the state mentioned in a
chambers conference the existence of inculpatory phone calls made by defendant to a state
witness. The state had not disclosed the specific content of these calls but had made reference to
them in a discovery answer. Defendant was offered a continuance but rejected it.

91 While the state should have elaborated the content of these conversations in its
di scovery response, the statebs answer st
Therefore no prejudice to defendant.

1 By not accepting a continuance, the defendant undercut his argument that he was
prejudiced by the sta t e O-disclosuen Lesson: If in doubt, ask for a continuance.

State v. Coelho, 454 A.2d 241 (R.1. 1982). The defendant in an embezzlement case was forced
to go to tri al™haircamplianceavithtdibceverys R.1aStCeoiesed alndw
trial. See also, Continuances.

T Trial court must consider what i s fAright
| awo i n the wake Hbfat24b.i Tssctouse & defermmingdhe at i on s .
need for a continuance based upon untimely discovery:
1. Reason for nondisclosure;
2. Extent of prejudice to opposing party;
3. Feasibility of rectifying prejudice by continuance;
4. Any other relevant factors. Id.
1 Inlightofthesefact or s, tri al courtés refusal to g
abuse of discretion.
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State v. Simpson, 595 A.2d 803 (R.I. 1991). In an attempted murder trial, the state failed to
disclose to defense counsel until after trial commenced about a negative gunshot residue test
from defendantsd hands. The trial court deni
trial.
T The production of these testdstacedul ts 1 n t
defense counsel from their former strategic plans to present the defense. @d. at 807.

9 ATrial lawyers must be able to adaptstrat e gy t o ev ol viHogevegi r c ums:t
very few trial lawyers are superhuman. When, because of a failure to furnish
discovery on the part of the state, a highly significant piece of information, hitherto
unexpected, becomes available and when that information has a potential to alter the
course of the defense completely, counsel is reasonably entitled to an effective
remedy. The remedy may either be a mistrial or a continuance of sufficient duration
to seek expert testimony of their own choosing and to reevaluate all the discovery
material that may have a bearing upon use of that information. To require that this be
done in the heat and hurly-burly of the trial process is to place a burden upon counsel,
that, as illustrated in this case, can scarcely be successfully borne.o 1d. At 808.

State v. Langstaff, 994 A.2d 1216 (R.l. 2010). In a child molestation sexual assault case
involving a father and daughter, the state timely disclosed that one of the incidents the daughter
would testify to was a shower her father took with her when she was seven years old. However,
mere hours before her trial testimony, the state notified the defense that the daughter was now

all eging sexual contact during the shower. I
judge would not all ow t he-intchae§ iutidichalowyitas®Rgle par t o
404(b) evidence to show the fatherods | ewd di s

remanded for a new trial, holding that the testimony should not have been admitted for any
purpose due to its late disclosure.

T InregardtoRul e 16, the fAprimary purposes of th
trial and to ensure that both parties receive the fullest possible presentation of the
fact s pr ildoat1219 (quoting Siateav. Gargia, 643 A.2d 180, 186 (R.1.
1994)).

T ASince the prosecution did not disclose t
of the second day of trial, it was plainly inadmissible during that triald whether as
part of the -mtchseduwdiromds Rudldeatl2204( b) evi c

1 The Court found that the prosecutor had only learned of the new information on the
eve of trial and did quickly supplement his discovery to the defendant. While this
indicated that the late disclosure was not deliberate, it was still clear error to admit the
evidence, because it was fdexactly the typ
prevent o and defense counsel was fAdunder st
damaging evidence. ad. at 1220.
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More Specific Discovery

State v. Mollicone, 654 A.2d 311 (R.1.1995). The tr i al court denied def
compel more specific discovery, expressly, which documents out of a large volume of
documents the state planned to introduce at trial. R.1.S.C. upheld the trial court.

1 Approximately six months prior to trial, the state provided defendant with copies of
documents it planned to introduce at trial and invited defendant to examine and copy
many boxes of additional materials stored in two different storage rooms.

9 The court determined that Rule 16(a)(4) imposed an obligation to allow defendant i t o
i n s ptle dotuments in question and that the state had fulfilled its obligation. Id. at
325.

State v. Motyka, 893 A.2d 267 (R.l. 2006). Defendant convicted of first-degree murder and
first-degree sexual assault was not entitled to discovery of software package used by private
laboratory as it performed DNA testing or the user manual for the fluorescent scanner used in
such testing.

91 Defendant was not entitled to materials because they were possessed by a third party
rather than the state. Even if in state possession, the software and manual did not
constitute Aresults or reportsé of
rule allowing defendant to discover medical and scientific evidence against him. Id.
at 282.

scient

1 R.L.S.C. also held that the failure to obtain the materials did not prevent the defendant
from adequately challenging the stateds L

State v. Oster, 922 A.2d 151 (R.1.2007). Upon de f e n d thatrialccaurt issuedtai o n
pretrial discovery order requiring the state to detail the anticipated trial testimony of its witnesses
and specify the defendantd s s t athatét mtendet ts introduce at trial. The state also had to
summarize and itemize the statements. R.1.S.C. held that the trial judge exceeded the bounds of
her authority and vacated the discovery orders.

T AOur h oVerthquandges niotnequire the state to go beyond the requirements of
Rulel6. The state is not obliged to refine it
1d. at 167.

1 A éthe state may not be directed to specify the document or tape recording upon
whi thdhanoét i ci pat ed tnerssitrequiedtydesignte the postiensl 0
of any statements or prior testimony the state intends to use at trial. This work is the
responsi bilitlgat®4d t he defense. 0
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Surprise Testimony

Practice Tip: TheSupr eme Court 1 s making clear defense

discovery violations. Observe all discovery deadlines, object to discovery violations at trial and
accept a continuance if offered in response to surprise testimony.

State v. Darcy, 442 A.2d 900 (R.1. 1982). In a DWI death resulting case, the prosecutor elicited
a damaging admission from its witness during direct examination not previously disclosed in
discovery. (The witness testified that after the accident defendant had asked him if he would
admit to driving). R.1.S.C. ordered a new trial.

T Alt would be unfair to
violating, whether inte al lldyat 993
T A"An attorney who expects, by r eawaken
and complete answers will be given in response to discovery requests can scarcely be

effective if his expectations are wholly shattered in the course of a trial.0 1d.

|l ow the state
i on

uni

of

T AWhen the failure of discovery rhensval t s
believe that due process and effldctive

f AnCurative instructions would have be
within the trial itself (a remedy that was not requested) would not have given counsel
the requisite time to reassess his defense in the light of this new evidence. Once this
extremely prejudicial and unanticipated evidence was admitted, only a mistrial would
have placed the defendant in a position to prepare to meet its effect at a subsequent
trildl .o

State v. Ashness, 461 A.2d 659 (R.l. 1983). At trial, the state called two witnesses not named in
their answer to discovery. C o u jedtion.aR.1.5.0. we d
affirmed.

1 While calling such a witness is a violation of discovery rules, forbidding a party to
call a witness is such a drastic sanction that should be imposed only if the discovery
violation has or will result in prejudice to the opposing party.

T Here there was no prejudice. One wi
discovery afforded and the other witness was merely for purposes of chain of custody.

State v. Diaz, 456 A.2d 256 (R.I. 1983). In a murder trial, a state witness testified for the first
time about the defendantodés statement that
not previously disclosed the existence of this statement and nothing in their response to

discovery could have alerted the defense to this statement. R.1.S.C. ordered a new trial.
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T AThe tri al of a cri minal case is not to
player holds his cards close to his vest. It is, as are all trials, a search for the truth.
Thep r 0 s e cconduct s mexcsisable. It was well aware in late April what Angel
was going to say in May, but it summarized his future testimony in such a fashion
that nobody butapsy c hi ¢ coul d foresee that Angel 0s
of premeid.iat?s8.t i on. 0

State v. Pona, 810 A.2d 245 (R.1. 2002). On appeal, defendant argued that the trial judge should
haveprohi bi t ed t he t ewithess ondha hasis of Lindua surprisedecaaséhe was
not disclosed until the day before trial, and his testimony went beyond the scope of his witness
statement. (The witness statement concluded with the police officer stating that he responded to
a call for backup; however, he testified about what happened at the scene after his arrival.)
R.1.S.C. affirmed.

1 No violation by the state because defendant& initial discovery request was late and
t h e sgespanse wad within the required time. Furthermore, the state disclosed the
witness in a supplemental notice the day after he was interviewed by the state. To
find a violation would discourage good faith compliance with the continuing duty of
disclosure.

1 The witness statement was adequate for defendant to determine what the testimony
might be. Moreover, defendant failed to make a discovery objection at trial and also
deni ed goffeeof accantinnatice) conduct that undercuts any argument of
prejudice to defendant.

State v. Werner, 831 A.2d 183 (R.1. 2003). The trial court allowed the state to call a witness
whose existence and area of expertise were made known to defendant even though the substance
of his testimony was not disclosed. R.I.S.C. upheld finding that Rule 16 was not violated.

1 Inan attempt to satisfy admissibility requirements for introducing photographs seized
from the defendant, the state relied upon testimony of a firearms expert to establish a
nexus between the weapon in the photos and the crime weapon. The judge found that
defendant could not have been surprised by the testimony because the judge stated
that the pictures would not be admitted until the nexus was established, the
prosecution informed the court of its intent to establish the nexus, and defendant
knew the witness would be called as a firearms expert.

91 Although the state has a continuing duty to update its discovery during the course of
the trial, it appears that defendant should have inferred the substance of the testimony.

36



Defendant 6s Discovery Obligat:i

State v. Burke, 522 A.2d 725 (R.1. 1987). During a rape trial, the defense supplemented its

answer to discovery indicating that it would be calling two police officers to offer testimony that
contradicted the complainant 6s. The trial ju
both Rule 16 and sequestration violations. R.I.S.C. ruled that the trial judge erred in precluding

these witnesses but ultimately affirmed the case noting that the error was harmless.

9 The defense is under no obligation to answerthes t at eds di scovery req
proffered testimony is based upon facts n
not know with any degree of certainty, prior to its cross-examination of the
complaining witness, specifically what impeachment testimony would be offered, no
violation of Rule 16 occurred in the instant case. ad. at 730.

Practice Tip: Be careful about relying too heavily on Burke. The vast majority of R.I.S.C.
decisions in this area have upheld a trial <co
disclosure. Rule 16 is a two-way street and defense counsel must be diligent in its discovery

obligations.

State v. Engram, 479 A.2d 716 (R.1. 1984). Defense counsel waited until the morning of trial to
provide supplementary discovery to the state that disclosed his intentions to call three witnesses
in support of an alibi defense. As a sanction, the trial judge prohibited the witnesses from
testifying. R.1.S.C. affirmed, holding that the sanction was not an abuse of discretion.

9 The reciprocal nature of Rule 16 obligates t he def endant to fully
discovery request, including notifying the state of his intention to rely on an alibi and
the names and addresses of the corroborating witnesses. Id. at 718. Defense counsel
argued that he had only recently located the intended witnesses. The trial court noted
that when presented with such uncertainty, the appropriate action was to initially
assert his intention to rely on an alibi and later supplement the additional information.
Id. See, e.g., State v. Silva, 374 A.2d 106, 109 (R.I. 1977) (where defendant was in
Asubstantial compl i an c dadedtwdistldse ceatdini b i di scl
required details until trial, forbidding defendant to call the witness was an
impermissibly fidrastic sanctioné in a criminal trial w h e r es life an geréonal
l i berty is at stake. 0)

T By the court 6s +haralthiaisciosargis presumed te le ethere nt h
fabricated or deliberately withheld. Ther ef or e, t he defendant ds
witness does not counterbalance the prejudice to the state, where it is unprepared to
rebut the defense or make an appropriate investigation of the alibi. But see Bowling
V. Vose, 3 F.3d 559 (1st Cir. 1993) (holding that although defendant in Rhode Island
arson case failed to disclose reliance on alibi defense prior to trial, the alibi witness
still should have been permitted because the defendant did not learn the exact time of
the fire until the fire inspector was cross-examined and this gave rise to the possible
alibi defense).
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State v. Juarez, 570 A.2d 1118 (R.I. 1990). Defendant sought to obtain the results of a polygraph
examtakenbyhisco-d ef endant, who intended to testify af
murder trial. However, the co-defendant had taken the test privately at the advice of his own

attorney. As a result, R.1.S.C. held that the test results were not discoverable because they were

not in possession of the State and were protected by the co-d e f e n atarneyt-chest privilege.

State v. Vocatura, 922 A.2d 110 (R.1. 2007). Fol | owi ng def ense -counsel 6s
di sclosure of witnessoOos testimony, the trial
R.1.S.C. held that the sanction was not an abuse of discretion.

1 Attrial for felony domestic assault, the defense witness testified that he observed the
victim grab defendantdés | eg and that defen
contradicted defendantds di scoveaobservedespons
no physical contact between defendant and victim.

1 Because the state had already presented its case-in-chief, the surprise testimony was
prejudicial to the statebdés case in that it
accidentally, a defense that the state was left unprepared to challenge.

State v. Gehrke, 835 A.2d 433 (R.I. 2003). The trial court prevented a witness for the defendant
from testifying as a sanction for violation of Rule 16. The only issue on appeal was whether this
sanction deprived defendant of his Sixth Amendment right to present witnesses on his behalf.
R.1.S.C. upheld the exclusion as an appropriate sanction.

1 The Sixth Amendment right to compulsory process for obtaining witnesses does not
excuse defendant from compliance with discovery requirements. Preclusion of
witness testimony for deliberate violations is not precluded.

State v. Harnois, 638 A.2d 532 (R.1. 1994). In an attempted murder trial wherein the defendant
did not testify, the trial court precluded defense counsel from cross-examining a police officer as
to the defendant déds statements. The R.I.S. C.

9 The defendant did not take the stand at trial. He may not testify by other means, including
by way of the unsworn statements made to police. Id. at 1036-37.

1 By choosing to exercise his Fifth Amendment right, defendant waived all rights to testify.
To admit defendant's statements under either rule would be to ignore the rules' well-
established and unambiguous guidelines. The defendant was seeking to offer testimony
through his statements, which might raise reasonable doubt in the minds of a jury, yet
would deprive the state of the opportunity of cross-examination. The rules of evidence
will not be manipulated in this way.
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JURY SELECTION

Batson Challenges

In the formative case of Batson v. Kentucky, 476 U.S. 79 (1986), the Supreme Court of the

United States announced t ha viousohehundediygals t he Cou
largely focused on discrimination during selection of the jury venire, the Equal Protection clause

also prohibits the state from discrimination based on race when exercising peremptory strikes in

selection of the petit jury. 1d. at 88-89.

T The Court explained that ithe centr al conc
an end to governmental discrimination on a
citizens from service as jurors constitutes a primary example of the evil the Fourteenth
Amendment was dldstB5gned to cure. o0

T ARaci al di scrimination in selection of jur
|l iberty they are summoned to try. o But als
selection extends beyond that inflicted on the defendant and the excluded juror to touch
the entire community. Selection procedures that purposefully exclude black persons from
juries under mine public confidehlat&7.in the

91 The Rhode Island Supreme Court has articulated the steps necessary to successfully to
assertaBatsonc | ai m: At he [ moving party] must firs
[nonmoving party] has exercised peremptory challenges on the basis of race, then the
burden shifts to the [nonmoving party] to articulate a race-neutral reason for striking the
juror(s) in question, whereupon the trial court is left to determine whether the [moving
party] has carried his or her burden of proving purposeful discrimination. State v. Austin,

642 A.2d 673 (1994) (quoting State v. Holley, 604 A.2d 772, 777 (R.1.1992)).

State v. Austin, 642 A.2d 673 (1994). Rhode Island Supreme Court recognizes the U.S.
Supr eme Cour tBassnindowerevnGhio, 498 U.S 400 (1991) holding that the
Equal Protection Clause also provides a criminal defendant with standing to bring Batson
challenge where the juror(s) in question and defendant do not share the same race.

J.E.B.v. Alabama ex rel. T.B., 511 U.S. 127 (1994). U.S. Supreme Court holds that the Equal

Protection Clause prohibits discrimination in jury selection on the basis of gender, or on the

assumption that an individual will be biased in a particular case solely because that person
happens to beawomanora man . ARnToday we reaffirm what, b
Intentional discrimination on the basis of gender by state actors violates the Equal Protection

Clause, particularly where, as here, the discrimination serves to ratify and perpetuate invidious,

archai c, and overbroad stereotypesldabldut ¢t he
31.
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OPENING STATEMENTS

Def endant 6 s WithagtCalling With€3ges n

State v. Martinez, 139 A.3d 550 (R.I. 2016). Defendant convicted at trial of several felonies,
including possession of a firearm while in possession of a controlled substance with intent to

del i ver. A f t e r ng stdterment pdefeass ceunsel informed the tral gudge hie
wanted to address the jury, telling the judge he expected to develop affirmative evidence through
crossse x ami nation of the stateds witnesses. The

opportunity to make a statement, without inquiring more about the nature of the evidence he
intended to produce. The Rhode Island Supreme Court reversed, holding that the trial justice
erred by not permitting the defendant to make an opening statement without affording him the
opportunity to articulate the nature of the affirmative evidence he intended to elicit on cross-
examination.

1 The Court explained that Rule 26.2 of the Superior Court Rules of Criminal Procedure
permits the defendant to make an opening statement in circumstances where the
defendant attempts to develop affirmative evidence on cross-examination through a
negative assertion so long as counsel states with specificity the nature of the evidence he
or she intends to bring out on cross-examination. Id. at 554.

1 Further, when defense counsel indicates that he or she intends to bring out affirmative
evidence on cross-examination, it is the duty of the trial judge to inquire further about the
nature of that evidence, and not summarily deny defense counsel an opportunity to make
an opening statement:
A rl the case at bar, although defense counsel did not describe with specificity
what evidence defendant planned to solicit on cross-examination, our review of the
record demonstrates that he did not have the opportunity to do so. When defense counsel
informed the trial justice tstha***I'migbingex pect
to bring out on cross [-examination] [that] the [s]tatei s not going to be ab
it was incumbent upon the trial justice to inquire further. Instead, the trial justice
summarily declared that he would not permit defendant to present an opening statement.
Our review of the trial transcript leads us to conclude that the trial justice's summary
determination deprived defendant of the opportunity to make an offer as to precisely what
evidence he intended to elicit. It was incumbent upon the trial justice to inquire further at
this juncture and to allow defense counsel to provide a more detailed explanation.o Id. at
555.

Prosecutorial Misconduct During Opening Statemerg

State v. Colvin, 425 A.2d 508 (R.1. 1981). In a delivery of controlled substances trial, the

prosecutor referred to prior uncharged drug sales by the defendant. Defendant moved to pass the

case, was denied the motion, and then moved for a cautionary instruction. The trial judge
cautioned the jurors that statements of <couns
conviction and remanded.
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1T The trial judgeds instruction was insuffi
to the jury that opening or closing statements do not constitute evidence is insufficient
to correct the prejudicial eld.atél2. commi tt e

1 Use this language to both move to pass the case and then to justify strong language in
the cautionary instruction.

State v. Casas, 792 A.2d 737 (R.1. 2002). Prosecutor in a possession with intent to deliver case
i mproperly told the jury that the state had b
years even though defendant had moved in limine to preclude the state from such references.

The trial court granted a mistrial and denied defe
R.1.S.C. affirmed.

1 Although the trial judge had not ruled on the motion in limine prior to opening
statements, R.1.S.C. noted that the state was on notice thattheissuewas Af or bi dder
terrilda?d . O

1 Inorder to prevail on a double jeopardy challenge following dismissal on grounds of
prosecutorial misconduct, defendant must show that the misconduct was intended to
goad defendant into moving to pass the case. Id. at 739 (citing State v. Mclintyre, 671
A.2d 806, 807 (R.1. 1996)).

1 Prosecutor's misconduct was unintentional because it happened early in the trial
(rather than later in response to a rapidly deteriorating case), because defense counsel
initially responded that he had no evidence that the misconduct was intentional, and
because the prosecutor was young, inexperienced, and unfamiliar with the concept
that character evidence is inadmissible to establish guilt. Id. at 740.

State v. Andujar, 899 A.2d 1209 (R.I. 2006). Defendant on trial for soliciting another to commit

murder was entitled to introduce the fact of his prior acquittal for charges of sexual assault
perpetrated against the same victim, f ol | owi ng t he prosecutordos re
during opening and closing arguments.

1 Although juries are instructed that statements made in opening and closing arguments
are not evidence, the prosecubpressiodtilat st at en
defendant had sexually assaulted the intended victim and wanted her murdered to
prevent her from testifying.

T Evidence of a defendantbés prior acquittal
conduct is introduced by the state. The acquittal may be presented to the jury either
by stipulation, by the partiesd td&sti mony
at 1221-22.
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State v. Chum, 54 A.3d 455 (R.1. 2012). During his opening statement, the prosecutor promised
the jury that they would hear testimony about an incriminating statement the defendant gave to
police admitting his involvement in a shooting. However, during the trial, the prosecutor never
actually presented the promised testimony.

1 Although the defendant did not properly preserve this issue for appeal, R.1.S.C. still
noted the following:

AWhen, as in this case, a prosecutor make

statement about the evidence that will be put before the jury, a criminal defendant has

sever al avenues available to address the
1) iDefense counsel can remind the jury d
prosecutor promised that certain evidence would be admitted and that the
evidencenevermat er i al i zed. 0O

2) Once it becomes clear that the evidenc
counsel can seek a mistrial ofnd,at i n t he
461.

Practice Tip: If you think the prosecutor has committed error during opening statements, ask for

a sidebar after the statebds opening and pl ace
as your remedy T mistrial and, if denied, a limiting or cautionary instruction. The R.1.S.C. will

not consider the objection preserved without a request for a limiting or cautionary instruction.

(See Preservation of Record, p. 93). You are not required to interrupt the opening in order to

preserve the objection.
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WITNESS VOUCHING & BOLSTERING

Vouching takes pl acseysoiinsimeates thdt it psseggeds v er n me nt

special knowledge that its witness is testifying truthfullyo or fiif the prosecution
places the prestige of the government behind the witness. 0
State v. Chakouian, 537 A.2d 409, 412 (R.I. 1988).

Bol stering occur s Awhen one
truthfulness or accuracy of another wi t nes s o0 s ] t Gestermis a0 Ny . O
Atechnically di stinct, o vouching and

interchangeablyo and the differences are

State v. Wray, 38 A.3d 1102, 1111 (R.1. 2012).

Practice Tip: Descri bed by Justi ce RRAdJdedstardierimimal as At he
procedure, few areas of criminal procedure have led to more mistrials or reversals than witnesses
vouching or bolstering. It is standard practice in sexual assault trials to admit this type of

testimony to enhance the credibility of the complainant. Often the findings of an expert are

negligible and the purpose of this witness is to simply bolster the complainant. Other times, an

expert witness or police officer is subtly vouching for prosecution witnesses. Defense counsel

needs to utilize both types of objections to reign in the prejudicial impact of this testimony.

Vouching by Law Enforcement

State v. Webber, 716 A.2d 738 (R.1. 1998). Inafirstd egr ee ar son case, a
testimony that an accelerant-sniffing dog was more sensitive to the presence of accelerants than a
lab test constituted impermissible vouching. R.1.S.C. vacated and remanded.

witness of f ¢
Wh
bo

n

tf

T Aé a witness is not permitted to offer an
accuracy of another witnessé6é testi mony, e
address the ot he H. atw42{citing State §. Haslame6IARd | i t y. O
902 (R.1. 1995)).

T Here, the fire marshal 6s testimony had th
another witnessodo credibility.

State v. Miller, 679 A.2d 867 (R.1.1996). | n a r ape trial, the police

witnesses sometimes have important information that has to be drawn out constituted
impermissible witness vouching. R.1.S.C. vacated and remanded.

1T "t he admi ssion of Detective Carroll 6s
witnesses and their tendency not to disclose important elements clearly violates the

e

principles [against witness voutbtehi ng] éi n

quality of the evidence were closely balanced and credibility was of paramount
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i mportance, the admission of the detectiyv
construed as endor semeddat883f t he mot her 6s

Practice Tip: Use this endorsement language in any close case of vouching.

State v. Lassiter, 836 A.2d 1096 (R.1.2003). A det ecti ve testified that
eyewitness to a murder was not being truthful when he first stated that he could not identify the

shooter. The state introduced this testimony to bolster the credibility of the witness who

subsequently identified the defendant. R.1.S.C. vacated and remanded.

T Testi mony constituted i mpermissible vouch
bol stered anot he rld ail0d ([usttgStats v. MileeGdA2d | 1 t y. O
at 872).

State v. Rushlow, 32 A.3d 892 (R.I. 2011). Police officer improperly bolstered the testimony of

sexual assault compl ai nant detegnorwieershe intdrviewed g t hat
her shortly after the alleged assault; however, the bolstering did not constitute prejudicial error.
R.1.S.C. affirmed defendantds convictions.

T Opinion testimony qualifies as i nti@edmi ssi b
i mport as i f it squarely addresslda and bo
899.

T R.1.S.C. held that the officero6s testi mon
Awent beyond just simply addreseaed ng how |
during the interview by testifying about his opinion of the veracity of her
accusations. 0

1 (Nonetheless, under appellate review, the Court declined to order a new trial because
the error was not sufficiently prejudicial, particularly because theoffi cer 6 s st at em
was brief, a cautionary instruction was given, and the complainant was extensively
cross-examined.)

State v. Wray, 38 A.3d 1102 (R.I. 2012). Trial court ruled that detective did not impermissibly
bolster the credibility of identification witnesses when he testified that, when he found the
defendant, the defendant fit the description he received through police dispatch from the
identification witnesses. R.1.S.C. affirmed.

f RISC.reasoned that the detectivebds testi mon)

the identification witnesses, fAbut rather
relativetothe police-r adi o di spatches he received of
commontohisr esponsi bilities as a police office
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1 But see State v. Nicoletti, 471 A.2d 613 (R.l. 1984), where a police officer did
improperly bolster the identification witnesses by testifying that their descriptions
were fAfairly close é [maybe] a little too
key distinction in Nicoletti is that the officer was directly assessing the accuracy of
the identification witnesses, a role that should have been left to the jurors.

Vouching by Expert Witnesses

State v. Haslam, 663 A.2d 902 (R.I. 1995). Defendant was convicted of first-degree child

mol estation against his stepdaughter. At tri
treating her for sexual abuse recovery. Counselor also testified about who the complainant

claimedd i dmmol@st her (implying defendant had by elimination). A DCYF worker also
testified that she found the defendantds cl ai
another person unfounded. R.I.S.C. vacated and remanded.

T Counsel or 6s t & snpermmsible witness wonckirng.i Gownsel@ was
retained months after the alleged abuse ended and had no direct knowledge of the
acts. Even if she stated no opinion about whether the abuse occurred, the fact that
the complainant was seeing a counselor for two years after the alleged incident had
the same substantive import and the jury would perceive that she believed her. 1d. at
906.

T The counsel ords testi mongi énpldstherwavho t he c
inadmissible hearsay not permitted by United States v. Tome, 115 S. Ct. 696 (1995),
because while it was a prior consistent statement, it was made after she had a motive
to fabricate.

T The DCYF workerods testimony constituted i
implied that the defendant was not to be believed since she found his allegations
unfounded. Id. at 907.

1 But see State v. Watkins, 92 A.3d 172 (R.l. 2014) where RISC distinguished Haslam:
A H o w e vlgmnch, weiheld that a school psychologist's testimony regarding
statements made during treatment of an alleged sexual assault victim did not rise to
the level of impermissible bolstering that was present in Haslam._Lynch, 854 A.2d at
1033. Because the psychologist was only identified generally as a school
psychologist, there was no reference to "'sexual abuse' counseling”, she offered no
opinion of the victim's truth or credibility, and the victim herself testified to the
events that took place, "the jury could not reasonably construe [the psychologist's]
testimony as vouching for the credibility of [the victim]."
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State v. Castore, 435 A.2d 321 (R.1. 1981). It was prejudicial error for a physician to express a
factual opinion about whether a sexual assault occurred based upon what the patient told him as
opposed to any medical tests or diagnosis. Such an opinion is beyond the realm of his medical

capabi | i ti es and amounts to vouching for the pati
remanded.
T ADr. Brauner was in effect commenting on
despite no objective medical evildae nce, th
326.

State v. Roderigues, 656 A.2d 192 (R.1. 1995). In a second-degree child molestation case,
defendant called a social worker to testify a
cross, the state elicited testimony that complainant was suffering post-traumatic stress disorder as

a result of sexual abuse by the defendant. R.I.S.C. reversed.

T AExpert medical testimony that includes n
treatment - but that corroborates details set forth in the testimony of the complainant -
has the effect of buttreksing the compl ai

1 Here, the witness was not an expert. The cross-examination exceeded the scope of
direct and amounted to impermissible bolstering of the complainant.

State v. Perez, 882 A.2d 574 (R.1.2005). Tr i al court denied defense ci
sequester stateds rebuitrntad ndve d ntes sr, e fau tpes ytehfi ear
capacity defense. R.1.S.C. affirmed.

1T Defendant unsuccessfull
courtroom during defend
when the expert testified later in the trial.

gued that the
s testimony wo

State v. Richardson, 47 A.3d 305 (R.l. 2012). Trial judge did not abuse his discretion by
allowingasecondDNA expert to testify that he fiagreed
first expertds] two reports. o

1 Defense counsel argued that the second expert impermissibly bolstered the first
expertods testimony, becautshee tfhier smi tenxepesr tr
and did not engage in his own independent examination of the physical evidence.
R.1.S. C. held that the testimony did not
of his testimony was an opinion based on the objective scientific observations, facts,
and figures contained in [the first exper
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Vouching by Other Means

State v. Diefenderfer, 970 A.2d 12 (R.I. 2009). Defendant argued that admittingwi t ne s s 0 s
cooperation agreement into evidence constitut
R.I1.S.C. wupheld the trial courtdés decision.

1 Witness agreed to testify at trial in exchange for a sentencing recommendation from
t h e s[T] mere.statemdnt in the cooperation agreement that [witness] would
testify truthfully coupled with her acknowledgment that she could be charged with
perjury if she failed to do so does not constitute impermissible vouching and certainly
does not r edwtidd.e reversal .o

1 However, the court noted that, in some cases, néineeans through which improper
vouching may occur is by admission of plea agreements phrased in a manner that
suggested that the government has special knowledge that its witness is speaking the
t r u ddhat 3333 (quoting State v. Chakouian, 537 A.2d 409, 412 (R.l. 1988)).
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CROSSEXAMINATION

Scope

Afésince the wUuaAamMosa@atobncigss o I mpeach a wi

general rule that confines the scope of cross-examination to facts brought out

during direct examination is inapplicable when the questions are designed either

to explain, contradict, or discredit any testimony given by the witness on direct

examination or to test his accuracy, memor
State v. Crowhurst, 470 A.2d 1138, 1143 (R.1. 1984).

State v. Roderigues, 656 A.2d 192 (R.1. 1995). In a second-degree child molestation case, the

defendant called a social workertotest i f y about the compl ainantés
cross, the state elicited testimony that complainant was suffering post-traumatic stress disorder as

a result of sexual abuse received by defendant. R.1.S.C. reversed.

T St at e éamimtiomesceeded the scope of direct. Rule 611 limits cross-
examination to Athe subject matter of the
cross-examination are the questions designed to explain, contradict, or discredit any
testimony by a given witness on direct examination, or test his accuracy, memory,
veracity or credibilityéWhen the witness
testimony, the scope is expanded so as to allow questions touching matters testified to
in direct examination as well as inquiries purposed upon testing the qualifications,
skills or knowledge of the witness or the accuracy or value of his opinion, or the
met hods by which he arrived at orldthe dat
at 194.

1 Here, the witness was not an expert. The cross-examination exceeded the scope of
direct and amounted to impermissible bolstering of the complainant.

State v. Freeman, 473 A.2d 1149 (R.1. 1984). In a murder case in which the only witness that
observed the incident was defendantds girl fri
examination as to her status as a detained arrestee on the evening she gave her second

inculpatory statement constituted reversible error.

1T néthe partiality of a witness is subject
r el e v ddnat 1858 (citing Davis v. Alaska, 94 S. Ct. 1105 (1974)).

1 Because the girlfriendbs Acredibility was
trial justice, by totally precluding the defendant from raising and probing the issues of
motive, bi as, or prejudice, efherecti vely ¢
credibility fuldhbtyl54and adequately. o
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State v. Texter, 594 A.2d 376 (R.1.1991). The tri al | udge é0exammatidhofs al t o
the complainantabouth er husbandds potenti al grudge again
Defendant had accused complainantdéds husband o
to report him. The accusations against defendant came shortly thereafter.

1 Inquiry into this area would have made the existence of bias or motive more or less
probable; therefore, the line of inquiry was relevant. Also, the complainant was the
only witness against defendant, thus her credibility was a crucial issue at trial.

State v. Doctor, 644 A.2d 1287 (R.1. 1994). In a first-degree murder trial, the defense was
precluded from cross-examining a state witness as to a prior inconsistent statement. The state
argued and the trial judge agreed that the written statement was missing some punctuation marks
thatwouldrenderi t consi st e n$testimony dvtriat. R.eS.Cweévdrsede s s 0

9 AThis court and the trial court must not engage in guessing whether the police
detective who typed Morrisdéd statement mis
may have meant by the statement. Such factual determinations are strictly within the
purview of the jury or the trier of fa ¢ tld. ab1290.

State v. Clark, 974 A.2d 558 (R.I. 2009). Trialjudgegr ant ed t heinlgninedd e 6 s mot i
preclude the defendant from cross-examining the complainant about his alcohol consumption on

the night defendant allegedly assaulted him. R.1.S.C. held that trial judge did not err in granting

the motion.

1 Whether alcohol consumption is an issue within the scope of cross-examination
depends on the intended purpose of the questioning. When the purpose goes to
credibility, neither party may question a witness to show that he or she consumed a
Apotentially intoxicatiimng usu l siteadudeafe cc apsrei, O
the unduet podewndgd adé&nf usi on anldati8®» be unf
(quoting State v. Rice, 755 A.2d 127, 148-49 (R.1. 2000)).

T When the purpose is to Iimpeach the witnes
the evidence can be introduced to show intoxication if the party can first produce
Aevi dence such that different minds can n
conclusions on t he Id(quetingtHandyrv. Geafy, 252 A.do x i c at i
435, 442 (R.1. 1969)).

1 At the evidentiary hearing on the issue, the trial judge in this case found that
defendant 6s vietmd slealceolwdl td@ensumpti on (inc
that the victim smelled of alcohol and told the officer he drank ten to twelve beers)
was not sufficient to create a dispute that the victim had reached intoxication. It was
not sufficient to overcome other testimony showing that victim could function and
communicate normally.
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State v. Lomba, 37 A.3d 615 (R.I. 2012). In assault case involving a claim of self-defense, trial

judge | imited t he -sxaningien bypfohibdirghim fiochaliniing s cr os s
testimony intended to imply that the complainant was the initial aggressor. R.I.S.C. affirmed,

holding that the testimony was cumulative because the same point could have been made with

other testimony that was admitted.

9 AThe ability of a defendant to meaningfully cross-examine the st agwitrbe s ses i s 0«
e ssent i aofthe duk proness guaradtees of the United States and Rhode
| sl and coHlstt62lt uti ons. 0
T AHowever, an examiner's pexamewaisonobdtmay
circumscribed within reasonable parameters of relevance in the sound discretion of
t he tr i ald (quotingsState ¢ Warnér,®26 A.2d 205, 209 (R.1. 1993)).

1 Other cases have noted that this due processrightisal s o @At empered by t h
practicality and judicial economy; trial justices are authorized to exercise sound
discretion in limiting the scope of cross-e x a mi n &tatd vavianning, 973 A.2d
524, 530 (R.1. 2009) (quoting State v. Merida, 960 A.2d 228, 234 (R.l. 2008)).

State v. Brown, 88 A.3d 1101 (R.1. 2014). The defendant sought to introduce a police sketch

under t-dlel dclae¢ahsay except tcohadbeenRamposedb8s€d4d ( b) ( 5)
upon the perpetratords descripti on-withdk hel e t he
did not resemble the police sketch. The R.1.S.C. held that the evidence to be introduced under

Rule 804(b)(5) had to be Amore pranpothéri ve on t

evidencewhi ch the proponent can procure thidough r
at1117. Thecourtwent on t o say that HAspecial trustwor
make hearsay admissible. Id. at 1118. The Court did not say that a defendant could never submit

a police sketch of a suspect, just that the heavy burden to meet the hearsay exception was not met

in this case.

Compl ainantés Prior All egatio

State v. Manning, 973 A.2d 524 (R.I. 2009). In child molestation case, trial judge did not abuse
his discretion when he prohibited defendant from cross-examining the minor complainant
regarding her prior allegations of molestation against defendant.

1 While a defendant need not prove the falsity of the prior accusation, he must a least
present some indicia tending to show that the prior accusation was false, or he runs
the risk of a determination that its probative value is outweighed by its prejudicial
effect. The fact that no criminal charges ever resulted was not sufficient to prove the

falsity of wvictimés prior allegation.
T ASignificantl vy, defendant never argued th
expose any bias, prejuldatb3, or pattern on
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State v. Lynch, 854 A.2d 1022 (R.1.2004). R. I . S. C. affirmed Tri al Cour
questioning of complainant concerning her prior accusation against a neighbor that had resulted

in a conviction. The conviction had no relevance with respect to credibility of the complainant

asthe convictioni c onc | u s i v e lthgtrutefidnesaolb Heriacsubatiors.q ]

State v. Botelho, 753 A.2d 343 (R.1. 2000). Trial court properly precluded defense counsel from
guestioning witnesso6 prior allegations of sex
insufficient evidence to show the witness had actually alleged the abuse. Witness had denied

making such allegations during voir dire and defense counsel was unable to produce evidence

corroborating the allegation.

State v. Pettiway, 657 A.2d 161 (R.1.1995). Tr i a | Cour t Gexamidadonasmthe of <cr o

complainantds prior allegations agaiamw her m
trial.

T Whil e f#xaminershousd e afforded ample opportunity to develop issues of

bias, prejudice, and motivation properly

automatically mandate a new trial. Inthiscasethedefend ant 6 s cdhaf essi on
crime and the otherwise unrestricted scope of cross-examination rendered the error
harmless beyond a reasonable doubt.

State v. Oliveira, 576 A.2d 111 (R.1. 1990). Sexual assault charges involving an eight-year-old

compl ainant were reversed because the trial ¢
accusations against two other men. R.L1.S.C. reversed, rulingthatthec o mp | ai nant 6s al | e
against other men were relevant towards her credibility, regardless of whether the allegations

were proven false or withdrawn.

T AWe believe that evidence of a compl ainin
assault may beadmite d &6t o chall enge effectively the
credibility, 6 even if the allegations wer
often stated that the credibility of a wi
inability to prove that prior accusations were in fact false does not make the fact that
prior accusationsldwélBe made irrelevant. o

T A defendant fAmust be permitted to rebut t
that the victim was so napve sexually tha

Id.at113-14. Ol i vei r a6 s ganabtyssrisad longerrthe rdle. Bee State t
v. Manning, 973 A.2d 524 (R.I. 2009).

State v. McCarthy, 446 A.2d 1034 (R.1.1982). The compl ai nant 6s al l egati
another person that were later withdrawn were relevant at trial and should have been admitted.
New trial ordered.
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State v. 1zzi, 348 A.2d 371 (R.1.1975). Comp | ai nant 6s pri or false al/l
hospital attendants were fertile areas for impeachment either directly on cross-examination or by
independent evidence.

State v. Tetreault, 31 A.3d 777 (R.l. 2011). Defendant charged with maliciously beating and

sexually assaulting his girlfriend sought to admit the testimony of a police detective as to his

opinion of the girlfriend&s ,tbelletectizewduldtestiff or unt
that in 2003 and 2004 he responded to eleven separate complaints made by the girlfriend, and

she often appeared intoxicatedandi| ess t han truthful . o The tria
and R.1.S.C. affirmed.

9 The trial judge reasoned that the incidents were too remote in time (over two years
prior to trial), the girlfriendhads i nc e f c | e a anétoe gidfpendlheeself act , O
could be cross-examined about the allegedly untrue complaints, all of which made the
det ect i v efbtide prabgive malueand outweighed by the danger of unfair
prejudice.

T The judicial di scretion tpevensxtdalforde evi den
deteriorating into a series of mini-trials to determine whether a witness was untruthful
on unrelated prior occasions or lda test t
783.

Practice Tip: The balancing test required by Rule 403 of the Rhode Island Rules of Evidence is
an area defense counsel should utilize when moving to preclude or limit highly prejudicial
testimony when other avenues of limitation fail.

Competency of Witness

State v. Manocchio, 496 A.2d 931 (R.I. 1985). In a conspiracy to commit murder trial, the trial
judge refused to allow cross-examination of thestateb s wi t ness as t o hi
R.1.S.C. reversed, ruling that defendant
the only witness to the murder and his credibility was the crucial issue at trial.

S mem
6s Si

T Aéwe have cl| ear | ¥etha thisdsareSorad, authdrity [togimii nc i p
cross-examination] comes into play only after there has been permitted as a matter of
right sufficientcross-e x ami nati on to sat i &fay33t he Si xt h

T Anéan exploration odr Keddfeegdtss pwass i d@d ppe aniea

is readily apparent to us that Kelleybs <c
jury. As the statebs only witness with t
in the murder s, wffwkethgr ar motoamvicthentrestad mi nat i on
entirely upon its assessmentldad34. Kel |l ey ds
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St at eAlessio, 848/2d 1118 (R.1. 2004). Defendant in a murder trial was prevented from
cross-e X ami ni ng mnotheeabovuitc thiemdé sd r u g snsirder andiduricgérialh er b a |
R.1.S.C. affirmed.

1 fBefore a defendant may question a witness about his or her present drug use, the
cross-examinermuste st ab |l i s h a phroglp ferrexaniple,a shalvemg i on 06
ofreasona bl y cont e mp or ddnael®d26 (guotohg Unitgd Statsse.. 6 0
Banks, 520 F.2d 627, 631 (7th Cir. 1975)).

State v. Reyes, 984 A.2d 606 (R.1. 2009). Police officer had sufficient personal knowledge to

testify in murder prosecution that he thought defendant was the person who he saw with the gun.
Despite def endant 0 ssnotioconpetem forilackmf,personal lenowbedgd, i cer w
even though the gunman was at least forty feet away from the officer, it was night, and the

officer only saw his face for one or two seconds.

T Under Rule 602, a witnessadhstridjesticdfindnony i s
that the witness could not have actually perceived or observed that to which he or she
pur port s ldab6l4ne$gtoting State . Grant, 840 A.2d 541, 546 (R.I.
2004)).

T Rule 602 does not require that the witnes
certai nttyh.e wipaisosalknewledge is a close call, or when the
witnesso6s o0 p pvethe triminal pergetratoras unglean; tlee &ssue is one
of credibility, rather than personal knowledge, and the testimony should be admitted
for the jurylds determination. 0

State v. Rivera, 987 A.2d 887 (R.l. 2010). Sexual assault complainant with severe
devel opment al di sability was permitted to tes
could challenge her credibility on cross-examination.

T AWhen there is any doubt concerning a wit
resolved in favor of allowing the jury to hear the testimony and judge the credibility
of the witness themselves.@® Id. at 897 (quoting State v. Lynch, 854 A.2d 1022, 1030

(R.1.2004)).

T ATo find a witness competent to testify,
determinations: O0the witness must be abl e
appreciatethenecessi t 'y of t el Idiatr8@B (qtioting Lymch, 84 A2d & o
1029)).

T Witnessds need for testimony rehearsal go
Inability to expland f p elamdndnstdisgualifyadhs foat ho

witness from testifying when the state could prove through other means that she
understood the importance of truthfulness.
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Bias, Motive, or Prejudice

State v. Parillo, 480 A.2d 1349 (R.1. 1984). In a murder trial, defendant attempted to cross-

examine the stateds only witness to the murde
shewaspr ot ecting her husband from prosecuti on.
examination was deemed reversible error. Defense counsel should have been able to cross-

examine theco mp | a i posdabte mdiie to fabricate and her bias. Defendant entitled to

present theory of defense to jury.

State v. Olsen, 610 A.2d 1099 (R.I. 1992). In a trial for breaking and entering, the trial court

refused to allow the defense to cross-e x a mi n e s titaess adutsher pribriineofvement

with a boyfriend and their participation in a break-in in Warwick. This restriction violated
defendant 6s Si xth Amendment right to confront

9 This evidence is relevant and should have been admitted because it tends to make the
existence of a motive to lie more or less probable.

T The trial courtds concern about this 404
limiting instruction.

State v. Beaumier, 480 A.2d 1367 (R.1.1984). Thi s was a robbery trial w
witness was a Providence Police officer and friend of the defendant. According to this officer,

defendant admitted to him his participation in the robbery. Defense counsel attempted to cross-

examine the officer as to thefts at a lumberyard in which the officer was a suspect and under

investigation. Counsel was attempting to show that the officer had a motive to fabricate

defendant 6s admi ssion in order t oudgepregludedt i at e
this area of inquiry and R.1.S.C. reversed.

T AWe have been es pe-exananationfortgasdrmotvednthas s of cr
part of aprdeniaernyd ddnattdi®s er . 0

T AThe right of confr ont aitiontbanajurybe alloveeshtc e r n e d
evaluate any motive that a witness may have for testifying. That right is especially
precious where, as here,themo t i ve may b e lpramegitnessoltis he st at
clear, therefore, that the evidence concerning the investigation should have been
admitted. The state, of course, would have both ample ability and ammunition to
rebut the alleged motive Lewis may have had to ingratiate himself with his superiors.
However, in the final analysis, it is the jury that should consider the evidence and
reach i ts oWwWmtlg8/dncl usi on. 0

State v. Bustamante, 756 A.2d 758 (R.1. 2000). Trial justice prevented defendant from cross-
examining prosecution witness regarding his expectation of favorable treatment in pending
juvenile charges in exchange for his testimony. R.1.S.C. held that the limitation was improper
but that the error was harmless.
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1 Defend a notight o be granted wide latitude by the trial justice when inquiring into the
possible bias, motive, or prejudice of awitness,i ncl udi ng t he witnessaos
expect ddtat766n s . 0

9 To determine whether an improper limitation of cross-examination is harmless, the court
examines the following factors:

1. The relative degree of importance of the witness testimony to the
prose c u tscase;n O

2. Whether the testimony was cumulative;

3. The presence or absence of evidence corroborating or contradicting the
testimony of the witness on material points;

4. The extent of cross-examination otherwise permitted,

5. The overall strength of the prose ¢ u ts case.nld

State v. Clark, 974 A.2d 558 (R.l. 2009). Off-duty police officer charged with assaulting a

prisoner was prohibited fromcross-e x ami ni ng the victim about vict
making demands for compensation from the town for their alleged liability. Defendant intended

the questioningt o s how the victiRI&E vacaedandvemandedo f abr i c at

9 AAt the outset, we pause to expressourconc e r n, y et a g apractice,invi t h t |
its drive to convict, of filing broad-based in limine motions to exclude probative
evidence in criminal cases. Too often do these motions impact the constitutional
safeguards guaranteed to criminal defendantsé We therefore admonish the state to
wielditsin limines wor d c ald. a363164.1 y . 0O

1 Atrialj udge Al acks the discretion to compl et
counsel from attempting to elicit testimo
This applies to relevant testimony showing bias, even when it might be substantially
outweighed by the danger of unfair prejudice. Id. at 575.

9 The Court reached this result even though the victim had settled his claim with the
town by the time of trial. The alleged former bias was still relevant to explain the
v i c ¢ earlrr&tatements to police and his motive not to contradict them at trial.

DeCiantis v. State, 24 A.3d 557 (R.l. 2011). When state witnesses are given incentives to

testifyd such as dismissed charges, uncharged crimes, or favorable plea dealsd Brady requires

those incentives to be disclosed to the defense in discovery because they are relevant to the

witnessds motive for testifying against the d

1 Inthis case, the prosecutionwi t ne s s 6 s usrhat hastatgfaled toc r i me

disclose to the defense were important for impeachment purposes, because it
Asuggest[ed] to the | ur yorabhthethopetof s t est i mo
obtaining a favorable disposition with respect to his alleged crimes than by the
altruistic desire to provide truthful tes
Id. at 572-73.
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Suppressedevidence Admissible on Cross

State v. Mattatal, 603 A.2d 1098 (R.l. 1992). Defendant was convicted of first-degree murder
after a body was found in his kitchen. During cross, state impeached defendant with a tape that
was previously suppressed on Fourth and Sixth Amendment grounds. The trial judge allowed
the impeachment and R.1.S.C. affirmed.

T Suppressed evidence may be used to i mpe

Offer of Proof

State v. Arciliares, 108 A.3d 1040 (R.I. 2015) Defendant convicted after jailhouse informant
provided information that implicated defendant as the shooter in a murder. The defendant argued
that the trial justice erred when he curtailed the extent to which the defendant was allowed to
cross-examine a police detective he spoke to where the detective revealed to the defendant
details of the investigation. R.1.S.C. agreed; vacated conviction for murder and remanded for
new trial.

T AThe defendant contends that t hmeetingesti mony
relevant because, as counsel put on the record at sidebar, Det. LaForest "questioned
[defendant] about the events™ leading up to the Barros murder. The defendant argues that
this is relevant because it tends to undermine the basis of the state's theory:_that Baccaire
knew certain undisclosed details of the Barros murder only because defendant was the
shooter and he divulged those details to Baccaire. We agree with defendant that the
evidence was relevant, because, if believed by the trier of fact, it tended to make the
state's theory less probable, in that it suggests that Det. LaForest's interview with
defendant was an alternative way in which defendant could have learned the details of the
murder; details that HKelOi9at er passed on to

T AAccordingly, not permitting defendant to
beyond the limits of the trial justice's discretion. Preventing defendant from eliciting the
foundation for a defense that he knew the details of the murder because Det. LaForest had
revealed them to him, rather than because he was the murderer, was prejudicial error
because it undercut Aldalodli ares's strongest

State v. Peoples, 996 A.2d 660 (R.I. 2010). Defendant was not able to make an offer of proof

before presenting a third-party perpetrator defense at his trial on child molestation charges.

Unable to produce any evidence or even the identity of the alleged perpetrator, the defendant was
prohibited from asking the boyds aunt whether
R.1.S.C. affirmed.

1T "néwher e a def e n-gkanmation$ epenkisnew avenues of maiisy
concerning the possible motive of a third party to commit the crime of which the
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defendant is accused, the trial justice may properly exclude such evidence as a

collateral matter- absent an offer of proof by the defendant tending to show the third

per s on 0 gtytocpnpndt thetcrime and a proximate connection between that

person and the act ualdat66d fquotingState o Brenmaf, t he ¢
526 A.2d 483, 488 (R.1. 1987)) (emphasis in original).

State v. Plunkett, 497 A.2d 725 (R.l. 1985). Defendant charged with embezzling money from

the town of Richmond. Her defense was that t
nature and any discrepancies were good faith
expert witness and R.1.S.C. reversed.

T Tri al c andfortand®féer ofipeoahwas inappropriate. Cross-examination is
necessarily explorative and should be given reasonable latitude. Also, the
questioning was relevant in the defense of a very circumstantial case.

State v. Soto, 477 A.2d 945 (R.I. 1984). In attemptingtocross-e x ami ne t he st ateds

the victimbébs reputation for violenceeserot he tri
proof to fAproduce evidence to corroborate the
T Trial court Amay not properly require off
duringcross-e x ami nati on except in unulda®8 and pe
(citing State v. Debarros, 441 A.2d 549, 551 (R.1. 1982)).
State v. DeBarros, 441 A.2d 549 (R.1. 1982). In a trial involving an assault at the A.C.1.,
defendant attempted to cross-examine the complainant as to his intent to sue the state of R.I. The
trial judge refused to allow cross and R.1.S.C. reversed.
9 This type of cross-examination goes to bias and the jury was entitled to it.
1 Cross-exami nati on is by necessity explorative

be expected to give a full offer of proof.

But see: State v. Dubois, 36 A.3d 191 (R.I. 2012). Defendant was prohibited from cross-

examining child molestation complainant and her family on the biases they might harbor against

him in order to support his defense that there was collusion among the family members to falsely

testify against him. The trial court would not allow defendant fito suggest that there was some

kind of a plan or scheme without any substant
offer of proof. R.I.S.C. affirmed.
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Practice Tip: Plunket, Soto and DeBarros are the cases to cite when the state attempts to limit
cross-examination by demanding an offer of proof when the role of cross-examination is
necessarily explorative and requires reasonable latitude.

Vi ¢ t Remdasion for Violence

State v. Soto, 477 A.2d 945 (R.I. 1984). In a second-degree murder prosecution, a state
witnessds knowledge of the victi nbecauseselbput ati o
defense was raised as an issue. R.1.S.C. reversed and remanded.

1T AiEvi dence probative of the victimbs reput
admissible to show, among other things, that the victim was the aggressor in a case in
whichself-def ense i s raisedéThe defendantés ri
reggr di ng Gonzal ez6s reputation for aggress
guestldawmo. o

T Stateds witness was competent to give suc
years, spent time with his family, and lived next door.

State v. Garcia, 883 A.2d 1131 (R.1. 2005). On trial for murder, defendant claimed self-defense

and sought to present testimony from a witness that knew the victim had committed robberies.
Thedefendantassert ed t hat the vi ctwasmelewnttowhptiet ati on f
aggressor was in the case. The trial judge precluded the testimony and R.1.S.C. affirmed.

1 When self-defense is raised, evidence of the decedenté s r eput ati on for v
highly probative, but only admissible fito establish that defendant knew of the
decedent6 s vi ol ent tendencies and, as a resul
of the victim that caused her to act in self-defense.0 Id. at 1136. In this case, the
defendant di d n ot violent epsationftthé timeoftheevene dent 6 s

1T Evidence of victimbds r eput dioprogerthatthor vi ol e

victim acted in conformity on a particular occasion or to establish that the victim was
the aggressor.0 1d.
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Manufacturing Issue on Cross

St at e y576 AQd4EBER.111990). On cross-examination of defendant accused of first-
degree sexual assault, the state asked questions about a conversation between the complainant's
daughter and defendant that were far beyond the scope of direct. The state subsequently
presented a rebuttal witness to impeach defendant's credibility with testimony that was otherwise
inadmissible. R.1.S.C. reversed and remanded.

1 Inthis case, the state failed to disclose a witness statement and brought such
statement forward for the first time in rebuttal as a result of the cross-examination of
defendant.

1 "We recognize that evidence that may not
chief may be used in rebuttal in order to counter false statements made by the accused

in the course of his direct testimonyéThe

in the course of cross-examination for the purpose of impeaching the credibility of

defendant by the use of evidence or testi

Id. at 429.

State v. McDowell, 620 A.2d 94 (R.I. 1993). In a child molestation case with five complainants,
the trial court refused to allow 404(b) testimony regarding uncharged acts with a sixth potential
complainant. Prosecutor cross-examined defendant about the uncharged acts and then
introduced rebuttal testimony through the potential complainant. R.1.S.C. reversed.

State v. Jones, 416 A.2d 676 (R.I. 1980). At trial on drug offenses, defendant was prejudiced by
prosecutordéds | ine of hypothetical questions
was willing to sell drugs. Even though defendant had presented an entrapment defense, the

a

questions were not the proper method for the prosecutortos how def endant 6s predi

T Hypothetical guestions based on a
i mper mi ssi bl e pespecially peinicicisivea thednability of e
defendant to defend against these vague unsupported accusations except by a bald
denild ht683.

A
A

Prejudicial Questions

State v. Ordway, 619 A.2d 819 (R.I. 1992). During cross-examination of defendant in a murder
trial, the prosecutor asked defendant if she had also previously stabbed another boyfriend.
R.1.S.C. reversed and remanded.

specul

T Prosecutorés question was so infdisammatory
i nadequat e. AThe napve assumption that p
instructions to the jury, e all practicin
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fictionéThe well was poisoned and the bel
al t e Matd28.0

State v. Smith, 446 A.2d 1035 (R.I. 1982). Trial justice erred in allowing the prosecutor to

cross-examine defendant regarding his failure to tell the police at his arrest the explanation that

he subsequently offered attrial. The questi ons i mproper-Miyandx ef er en

silence during police interrogation. R.1.S.C. reversed and granted a new trial.

T AAttempting to i mpeach the credibility of

violatesthedue-pr ocess ¢l ause of the Fifth and Fo
S u s p glende B nothing more than an exercise of his Mirandar i ght and o6i t
be fundamentally unfair and a deprivation of due process to allow the arrested
persoesblence to be used to Iimpeach an exp

Id. at 1036 (quoting Doyle v. Ohio, 426 U.S. 610 (1976)).

State v. Gallagher, 654 A.2d 1206 (R.1.1995). Pr osecut or 6 s i mproper ques
witness regarding defendantdds prior crimes ca

vacating his convictions for assault, robbery, and kidnapping and remanding for a new trial.

1T Prosecutor asked the witness, HfABut
he?0 Defense counsel objected, but
has been before. o0 tiomaedstpkingokthe answerithe @otirt
found that Athe damage was too grea

T Evidence of unrelated, prior crandies
i nadmi ssi bl e At o pr ev e nduiltybasqgd uponynrefatedo

cri mestlxl.

rr-crimes is adm
easonabl e possibi ty that the i mp
onvictioné [and] w e ry woule hava neaaehkd lthe
same verdict if the evidence had not been improperly admitted, we will enter a
finding of rlédversible error. o

| f evidence of ot he
[
i f

O = N

Impeachment with Prior Convictions

State v. Dowell, 512 A.2d 121 (R.I. 1986). State moved to introduce the specific nature of
defendant 6s disorderly conduct, indecent
R.1.S.C. affirmed.

T Aéthe wWwredarnllywing a conviction used
he has become a witness in his own defense may not be presented to the juryé t h e
prosecution is entitled to I mpeach
with the factandt he di f f er i ng n atlduatl®3. of hi s
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1 Thus, the charges may be described in some detail but the facts may not be disclosed
to the jury.

State v. Rocha, 834 A.2d 1263 (R.I. 2003). Trial justice deferred ruling on an advance Rule 404

motioninliminer egar ding the admissibility of defendal

police officer for giving a false name, and for disorderly conduct and resisting arrest. Although
defendant claimed that the lack of ruling prevented him from testifying and presenting witnesses
for fear that the issue would come up on cross-examination, the court found that defendant could
have proceeded cautiously with limited direct examination. R.1.S.C. affirmed.

State v. Silvia, 898 A.2d 707 (R.1. 2006). State was permitted to introduce evidence of
defendant 6s pr i o rassadtomhiehiusedta knidepasd otfierocmmessietoialif@ |
murder that arose from a fatal stabbing.

T Aéthe trial justice has broad discretion
of prior convictlda#W& under Rule 609.0

T I n or dseandpiesenve far raview the claim of improper impeachment with a
prior conviction, a defendant must testif
all egedly erroneous i mpeachment fA[a]lny po

impeachmentbyapriorconvi ct i on i s whld &tV19(qustingduocel | at i v e.

v. United States, 105 S. Ct. 460, 463-64 (1984)).

State v. Vargas, 991 A.2d 1056 (R.I. 2010). Defendant on trial for charges of child molestation
could be impeached with prior convictions on four charges of possession of a stolen vehicle and
federal charges of uttering and delivering forged United States Treasury checks, even though
some of the convictions occurred almost twenty years prior. R.1.S.C. affirmed.

1 In determining whether the prejudicial effect of a prior conviction substantially
outweighs its probative value, the trial justice must weigh:

1. The nature of the crimes.
2. The remoteness of the convictions.

3. The defendantds disdain for the | a
her criminal record. 1d. at 1061 (citing State v. Mattatall, 603 A.2d 1098, 1117 (R.I.
1992)).
9 Thetrial court foundthat t he ext ent ortcordmadethendant 6 s roi
convictions probative to impeach the de f e n dpmjectediinsage as a law-abiding
citizen. This factor outweighed the remoteness of time.
1 However,t he trial court did preclude i mpeachr

for third-degree sexual assault because the nature of that crime was so similar to his
current charge that allowing it would be unfairly prejudicial.
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State v. Gongoleski, 14 A.3d 218 (R.l. 2011). Defendant challenged his convictions for
vandalism and disorderly conduct on the basis that the trial judge improperly permitted the state
to impeach him with his prior convictions for assault and violation of a no-contact order.
R.1.S.C. affirmed.

T AThi s Q@unereudoccasions has upheld the admission of a defendant's prior
convictions for impeachment purposes [even] when such convictions were similar or
identical to the crime float228%"hi ch t hat def

9 Contrary to the federal rule, Rhode Island Rule 609 provides that the prior conviction
need not involve dishonesty, false statement, or a felony to be admissible for
impeachment purposes.

T Aéthe time between the date of the previo
t ri al O propsate finte pedod ta yse in evaluating the remoteness of a previous
conviction when determining whether or not to permit it to be used for impeachment
pur pold at23m 7 (quoting State v. Remy, 910 A.2d 793, 797 (R.1. 2006)).

State v. McWilliams, 47 A.3d 251 (R.1.2012). Def endant 6s cr i mi nal recor
for second-degree murder in 1984, simple assault in 1995, and several other crimes in 2003 and

2004, all of which the state used to impeach the defendant during his robbery trial. Defendant

challenged only the use of the 1984 murder conviction, arguing that it was too remote in time

and overly prejudicial. R.1.S.C. affirmed.

9 A conviction over ten years old entitles the defendant to a hearing before the trial
justice to argue that the remoteness cr ea
recognizes no per se disqualification of a prior criminal conviction solely due to
tempo r a | r e nic dt 263 (quatisg.State v. Coleman, 909 A.2d 929, 941 (R.I.
2006)).

T A"néwhen a person has b e eenthraughtheryeas,t ed of a s
conviction of the earliest crime, though committed many years before, as well as
intervening convictions, should be admissible for impeachment purposes unless the
trial justice determines that the prejudicial effect outweighs the probative value of the
past c o rdv(quetihgiStatewv. Mattatall, 603 A.2d 1098, 1117 (R.I. 1992)).

State v. Price, 68 A.3d 440 (R.1. 2013). In a case where defendant was charged with multiple

counts for possession of a controlled substance, the prosecutor asked questions about previous

charges filed against the defendant. In doing so, the prosecutor inaccurately stated that the

defendant had been convicted of possession with intent to deliver a controlled substance. The

R.1.S.C. reversed ruling that the questions were improper for impeachment purposes, placed

factually incorrect information in front of the jury, and impermissibly introduced false evidence

of the defendantés previous cri minal activiti

f aThe implication that defendant was previ
evidentiary basis for that suggestion is patently impr o p é&drat44y.

62



CONFRONTATION

Crawford v. Washington, 541 U.S. 36,60 (2004). A The Confrontation Cl ause
criminally accused against the admission of out-of-court statements that are testimonial in nature,

unless the declarant is unavailable and the defendant has had a prior opportunity to cross-

examine him. o

1 A We latle Gonfrontation Clause only to testimonial statements, leaving the
remainder to reguldati on by hearsay | aw. 0

Ohio v. Roberts, 448 U.S. 56, 66 (1980). The Confrontation Clause does not bar admission of an
unavailable witnessoO6s statement against a cri
Afadequate 6indicia of reliability. 6o

9 Roberts still applies to non-testimonial hearsay.

What is Testimonial?

Crawford offers little guidance in determining whether a statement is testimonial, suggesting
three possible definitions:

1. A[E]x parte in-court testimony or its functional equiv a | eQrawford, 541 U.S. at
51 (quoting Brief for Petitioner 23).

2. f E] xtrajudicial statementsé contained in
affidavits, deposi ti ons ldatp2(quaingWhiewt i mony,
Illinois, 502 U.S. 346, 365 (1992) (Thomas, J., joined by Scalia, J., concurring in part
and concurring in judgment)).

3. fi[S]tatements that were made in circumstances which would lead an objective
witness reasonably to believe that the statement would be available for use at a later
t r i ld.l(quoting Brief for the National Association of Criminal Defense Lawyers et
al., as Amici Curiae 3).

The only definitive examples of testimonial statements that the Crawford court gives are:
1. Ex parte testimony at a preliminary hearing.
2. Statements taken by police officers in the course of interrogations. Id. at 52.

(Interrogation is meant in a colloquial sense, rather than a technical sense. Id. at 53
n.4.)
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Davis v. Washington, 547 U.S. 813 (2006). provided valuable guidance in distinguishing
testimonial from non-testimonial statements in the context of law enforcement interrogations.
The Court suggested that no communication with police and emergency personnel is per se
testimonial or non-testimonial. Instead, one looks to the primary purpose of the communication.

1 When the primary purpose of the interrogation is to effectively respond and assist
with an ongoing emergency, the statements are non-testimonial.

1 When there is no such emergency, or the emergency has passed, and the primary
purpose of the interrogation is to gather information of the prior events in order to
arrest and prosecute the offender, the statements are testimonial.

Michigan v. Bryant, 131 S. Ct. 1143 (2011), attempted to further clarify the meaning of

At esti moni al davisths tfhper icmart elxm utolfios e®as esta dyin
identification of his shooter to responding police officers was not testimonial because, under

Davis, its primary purpose was to assist police in responding to an ongoing emergency.

9 The existence of anongoingemergencyi s a fdhi glelpgndemtextnhqui r:
must be objectively assessed based on what a reasonable person in the circumstances
would have believed at the time, not with the benefit of hindsight. Id. at 1157-58.

T Pri mary pur poaigsa comhbinedlingusyithat acéounts for both the
decl arant and the i ntmentsandagtensabothtds | ooki ng
determine their motives. Id. at 1160.

91 When police respond to an emergency, it does not necessarily end once the initial
victim is safe, because the threat to first responders and the public may continue. Yet
this also does not mean that the emergency is necessarily ongoing in every place and
the entire time that a violent perpetrator is on the loose. Id. at 1158-59.

1 A [ Wéther an ongoing emergency exists is simply one factord albeit an important
factord that informstheu |l t i mat e i nquiry regdandi ng t he
interrogation. Another factoré is the importance of informality in an encounter
bet ween a vi ct ithoughdormdlitypuggksts theahseacg ofgn
emergencyé informality does not necessarily indicate the presence of an emergency
or the lack of testimonial intent.0 1d.

Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009). Labor at or y @entifichteg St SO sV
of analysis were presented at defendantés dru
was cocaine. The Court held that the certificates were testimonial statements (affidavits) covered

by the Confrontation Clause, and therefore, defendant had a right to cross-examine analysts.

T

—

The affidavits do not qualify as tradit:]i
hey did, their authors woul did&238subj ect
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The constitutional right to confrontation cannot be circumscribed by merely invoking
a hearsay exception.

Bullcoming v. New Mexico, 131 S. Ct. 2705 (2011) and Williams v. lllinois, 132 S. Ct. 2221
(2012 e x pounded wupon t IMelendemDiaz.t 6s deci si on in

In Bullcoming v. New Mexico, 131 S. Ct. 2705 (2011) prosecutors admitted the forensic analysis

of def e n dakahdl [évsl thloughahe tdstimony of a fisurrogated analyst witness at
defendant 6s DUI trial. The forensic anal yst
supervisor testified in his place. However, the supervisor did not have a role in performing or
observingthetest,tand mer el 'y testified from viewing the o

9 The Court held that surrogate testimony by another forensic analyst was not
admissible, where the second analyst did not perform or observe the laboratory
analysis described in the forensic reports. The reports were testimonial and defendant
had a right to confront the original analyst before the test results would be admissible.

9 The Court also noted that a written statement or forensic analysis is capable of being
testimonial even when it is not a sworn or signed statement. 1d. at 2717.

Williams v. Illinois, 132 S. Ct. 2221 (2012) is a four-one-four plurality opinion that addressed
whether the prosecution could introduce an ana | s testin@nial forensic results through
testimony of an expert witness. It involved a DNA expert who testified that he matched the
DNA found inside a rape victim with DNA taken from the defendant. But the DNA profile he
used to make the match was performed by another analyst (although the report itself was never
admitted as evidence).

1 The experté testimony in this case was determined to be admissible. Five justices
(four in Justice Alitods pluralithayit opini o
was not testimonial, although their reasoning differed significantly.

1 Because of the divided court and conflicting reasonings, the application of Williams
is far less clear than Crawfordd s o t h e rLegg anabystsehaveybeen unable to
come to any clear consensus on how Williams will apply to future cases. Justice
Kagan addresses the uncertainty in her dissent by cautioning lower courtst hat afiunt i |
majority of this Court reverses or confines [Melendez-Diaz and Bullcoming], | would
understand them as continuing to govern, in every particular, the admission of
forensic evidence. 0

The Rhode Island Supreme Court has issued several cases regarding what it interprets as
testimonial under Crawford:

State v. Alston, 47 A.3d 234 (R.1.2012). Coconspiratords stattetments t
testimonial in nature, andthus t hi r d par t ycéosc otnessptiirnact noyr dasb osuttat e
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vi ol at e def end athetcodosspirator & Histassatltdrial.c Befantlant,o n t
coconspirator, and third party were all friends and the statements were made in the context of a
conversation amongst themselves.

ti moni al i f it 1s a so
Id.iat?4p (qooting Jiate ©. Ramimneyy s o me  f

T AA statement i's te
purpose of establi
936

36 A.2d 1254 (R.1. 2007)).

S
S

State v. Lopez, 45 A.3d 1 (R.l. 2012). Defendant argued that his Confrontation Clause rights

were violated at his trial for first-degree murder because testimony from a DNA laboratory

supervisor was admitted to explain the results of DNA analysis performed byt he super vi sor
entire team of analysts. R.I.S.C. affirmed the trial court

9 Analysis of forensic evidence is testimonial. Nonetheless, fiwe hold that in this case,
where defendant had ample opportunity to confront [the laboratory supervisor]d the
witness who undertook the critical stage of the DNA analysis, supervised over and
had personal knowledge of the protocols and process of all stages involved in the
DNA testing, reviewed the notes and data produced by all previous analysts, and
testified to the controls employed by the testing lab to safeguard against the
possibility of testingerrorsdct he Confrontati onld&@lause was

1 R.LS.C. distinguished this case from Bullcoming by noting that the analyst in that
case lacked sufficient first-hand knowledge of the evidence to which he was
testifying. Further, the court explained that the Supreme Court cases do not stand for
the proposition that defendants have a right to confront each and every person who
has some contact with evidence, so defendant was not entitled to cross-examine every
DNA analyst involved in the process.

1 A DNA allele table created by the laboratory supervisor and admitted into evidence at
trial was testimonial. The only conceivable purpose for the DNA analysis was to
implicate the defendant in the crime and prove his guilt at trial. Furthermore, even
though the table represented data generated by a machine, it required an expert
analyst to analyze data and create the table. However, since the table was directly
created by the testifyingsuper vi sor, its wuse at tri.al did

State v. Feliciano, 901 A.2d 631 (R.1. 2006). Days before his murder, the decedent told a close
friend that he was assaulted and he identified one of the assailants. The information supported
t he st a tha thesssatlaht soliciteqy deféndant to murder the decedent. At trial, the state
was permitted to present that testimony under Rule 804(c), the hearsay exception for a
declaration of decedent made in good faith.

1 R.LS.C. held that Crawford did not apply because the statement to a friend was non-
testimonial and not made in anticipation of a future use at trial.
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State v. Pompey, 934 A.2d 210 (R.1. 2007). Police responded to a domestic assault call and were

greeted at the door by the visiblyupsetandsh a ki ng vi cti m, wheatmst ated ]
up. o The victim did not test i fandthestatesdught endant
to admit her statement through the responding officer.

1 Applying the interrogation test fromDavis, R. I . S. C. af firmed t he
finding that the statement was fAnontestin
response of the police officer to an emergencycallforas si st ance. 0 't wa

determined to be admissible hearsay as an excited utterance.

1 Even if a statement is testimonial, Crawford does not apply to probation revocation
hearings fAibecause a probation viollation p
at 214.

State v. DeJesus, 947 A.2d 873 (R.1. 2008). Following his arrest for robbery and murder,
defendant was questioned by his cellmate and confessed to the crime, unaware that his cellmate
was a wired government informant. The informant died before trial and the state requested to
admit the recorded confession in his place. Defendant argued that the recording was testimonial
because the government informant made it in anticipation of prosecution and, therefore,
admitting the recording violated his right to confront the informant. R.1.S.C. held that argument
to be unavailing because the statements were nonhearsay.

91 Crawford applies to testimonial statements only if they are offered to establish the
truth of the matter asserted. The informantd s s t aandguesionstorsthe
recording were only offered to show the context of defendanté sesponses. Redacting
only the informantd s g u elss wouldhavs made it incomprehensible to the jury.

Ballard v. State, 983 A.2d. 264 (R.1. 2009). The statement of an out-of-court declarant was read
into the record without the defendant having the opportunity to cross-examine declarant. The
statement was testimonial hearsay under Crawford.

T However, def endan {odwctioarplipfivas derdetl because f or post
fiCrawford should not be applied retroactively to cases that had already been decided
on di r e cld. atp6eé (eiing Whorton v. Bockting, 549 U.S. 406 (2007)).

T The court W Ballam'oatgwnent ihbasdd solelyion the federal
constitution, and we are bound by the United States Supreme Court's construction of
the feder al constitution, o perhaps implyi
to this issue if argued under the state constitution.

State v. Harris, 871 A.2d 341 (R.1. 2005). The issue was whether a statement made by a witness

who was unavailable at trial could be the proper subject of testimony by the police officer to
whom she gave the statement.

T Because Adefendant hi mself both elicited
now assigns in erroré [w]e need not and t
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statementat | s s ue her esthatdesn wés tised byt the bnited Stated O
Supreme Court in Crawford. 0 at 3#5ah.12.

State v. Lynch, 854 A.2d 1022 (R.I. 2004). R.1.S.C. concluded that defendant opened the door to
the hearsay evidence and any error was harmless. Crawford did not apply.

Because Crawford06 s appl i cati on heeenggnt.oven to be very f

1 Argue that the hearsay statement is testimonial in nature. Under Crawford, it is no
longer constitutionally sufficient that a statement falls within a hearsay exception to
be admitted.

1 Argue that the statement was made in circumstances under which it would be
reasonably evident to an objective person that the statement would be available for
use at trial. See People v. Cortes, 781 N.Y.S.2d 401, 406 (N.Y. Sup. Ct. 2004); State
v. Powers, 99 P.3d 1262, 1266 (Wash. App. 2004).

1 Argue that non-testimonial statements must still pass the minimal reliability standard
of Roberts. See Horton v. Allen, 370 F.3d 75 (1st Cir. 2004); United States v.
McClain, 377 F.3d 219 (2nd Cir. 2004); Evans v. Luebbers, 371 F.3d 438 (8th Cir.
2004); State v. Rivera, 844 A.2d 191 (Conn. 2004); Demons v. State, 595 S.E.2d 76
(Ga. 2004); State v. Vaught, 682 N.W.2d 284 (Neb. 2004).

Excited UtterancesUnder Crawford

R.I. R. Evid. 803(2): Excited Utterance. A stdtement relating to a startling event or condition
made while the declarant was under the stress of excitementcau s ed by t he event or

Some courts have held that an excited utterance is per se non-testimonial because of its
spontaneous nature. However, the question is unsettled in Rhode Island and the following multi-
tiered analysis is recommended whenever an excited utterance is at issue:

Step 1: Argue that the court should employ a case-by-case approach to determine whether an
excited utterance is testimonial under Crawford.

Rationale: Under Crawford, the subjective expectations of the declarant (reacting in the
moment) are irrelevant. The relevant consideration is whether it is reasonably evident to
an objective witnesst h at t h e stattreect Woald be avdilable for use at trial.
Therefore, a per se rule does not satisfy Constitutional requirements.

1 A number of jurisdictions have expressly declined to apply a bright line rule that an
excited utterance is per se non-testimonial.
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o An fiexcited utterance made at the scen
as testimonial merely because the declarant was excited at the time it was
ma d elLopez v. State, 888 So.2d 693, 699-700 (Fla. Dist. Ct. App. 2004).

A fExcited utterances can [not] be automatically excluded from the class
of testi monildaat699st at ement s. 0

o fAWhether a statement [is testimonial] depends on the purpose for which the
statementismade,not on t he emotional state of t
Commonwealth of Pennsylvania v. Gray, 867 A.2d 560, 576 (Pa. Sup. 2005).

[ W e do not think that excited utt
xcluded from the cl| aksatbo/f t est i mon

D

o fiThe very fact that a hearsay exception is necessary for admissibility shows
that the statementi s t e s t Peopi@vnDoldbih, 79& N.Y.S.2d 897, 903
(N.Y. Sup. Ct. C0.2004).

o fiWe decline to join those courts that have established a bright-line rule that
excited utterances Speacerv. tateVI@SWRBde t est i n
877, 881 (Tex. App. Houston 2005).

o WWe do not agreeé that a statement t ha
necessarilynon-t e s t i nmHammomW. Stat®, 829 N.E.2d 444, 453 (Ind.
2005).

Step 2: Whenever possible, argue that statements made to either a police officer or a
government agent were made in the course of interrogation. (Statements made to non-
government agents are unlikely to be testimonial.)

Generally:

T Al nt er rismayen explicdtly defined in Crawford. Moreover, the court
expressly notes that the term is used in its colloquial sense. Crawford, 541 U.S. at 52.
However, Davis has since defined how to apply Crawford to police interrogations:

o A Stements are nontestimonial when made in the course of police
interrogation under circumstances objectively indicating that the primary
purpose of the interrogation is to enable police assistance to meet an ongoing
e me r g eDawdsy547aJ.S. at 822.

o "TThey are testimoni al when the circums
no such ongoing emergency, and that the primary purpose of the interrogation
is to establish or prove past events potentially relevant to later criminal
prosechldti on. 0
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Statements to Police Officers:

1 Courts have considered a number of factors to determine whether statements to police
officers qualify as interrogation. Generally, courts have looked favorably upon the
following:

orwdPE

6.

Structured statements.

Statements made in a formal setting.

Lengthier statements.

Statements made away from the crime scene.

Statements made or elicited with the intention of aiding in the prosecution of a
defendant.

Statements that are recorded or otherwise memorialized.

1 Courts have assigned varying significance to these factors and have likewise reached
different conclusions about what constitutes interrogation within the meaning of
Crawford.

o A v i cwrittemstatement in an affidavit given to a police officer is always

testimonial. There is no emergency in progress, the statements refer to past
events, and the pr i mamogatiopisitoipvestigge of t he
a possible past crime. Davis, 547 U.S. at 829-30.

Police responded to a parking lot after a call regarding an injured man. Once

there, they found a dying gunshot victim. The police asked who shot him, and

the victim identified the gunman. At
identifying statement prior to his death was properly admitted through the

police officer as an excited utterance. The statement was not testimonial

because police could objectively indic
interrogationod was fAto enabl e police a
e me r g eMiahigan W Bryant, 131 S. Ct. 1143 (2011).

Statements to responding police officers from an emotionally distraught
father, who discovered a neighbor molesting his 17-month-old daughter, were
non-testimonial excited utterances discussing the present events and
attempting to resolve the emergency. This holding was reached even though
the suspect had already fled and victim was safe by the time police arrived and
the statements were made. State v. Bergevine, 942 A.2d 974 (R.1. 2008).

Police responding to a domestic assault call were greeted at the door by the
visiblyupsetandsha ki ng vi cti m, wheat smat eg@g. D[ D&
statement qualified as an excited utterance and was admissible consistent with

Davis, as finontesti monial and made vol uni
the police officer to &tatevePongpeyPdRncy cal
A.2d 210, 214 (R.1. 2007).
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o A statement to the police by the chil d
was testimonial because it was fiknowingly given in response to structured
pol i ce q uPeopldvi Sisavathnl@ CaldRptr.3d 753, 757 (Cal. App.
4th 2004).

o M[A] startled person who identifies a suspect in a statement made to a police
officer at the scene of a crime surely knows that the statement is a form of
accusation that will be used against the suspect. In this situation, the
statement does not lose its character as a testimonial statement merely because
the declarantwasex ci t ed at t h e Ldpdz,®B8 Soi2dat699a s mad e

0 Statements made by witnesses in response to police investigation at crime
scene shortly after commission of crime were testimonial. Moody v. State,
594 S.E.2d 350 (Ga. 2004) (the court twice reaffirmed this holding in Jenkins
v. State, 604 S.E.2d 789 (Ga. 2004) and Bell v. State, 597 S.E.2d 350 (Ga.
2004)). And most recently in Jackson v. State, 291 Ga. 22, 24 (Ga. 2012).

o A p ol isitermeavrvidh an alleged assault victim at the hospital was
i nterrogation because i1t WaeStalest ructur
143 S.W.3d 846, 851 (Tex. App. Corpus Christi 2004).

o0 Because the purpose of police questioning was to gather evidence for a
criminal prosecution, statements by the witness to officers at the hospital were
testimonial. People v. West, 823 N.E.2d 82 (lll. App. 1st Dist. 2005).

Statements to Other Government Agents:

T A witness fiomnhl statermeat ko governaent officers bears testimony in
a sense that a person who makesacasualremar k t o an acquaintance
Crawford, 541 U.S. at 51.

o0 The recording of a government informantd guestions to defendant and
d e f e n ghawerd canfessing to murder were admissible when informant
died before trial. Defendant argued that the recording was testimonial under
Crawford and granted him the right to confront the informant. R.1.S.C. held
thatthei n f o r questions énd statements on the recordingd even if made
in anticipation of prosecutiond were not asserted to prove the truth of any
i Ssue, but i nstead provi de€rdwfocdaaest e xt t o
not apply to nonhearsay. State v. DeJesus, 947 A.2d 873 (R.I. 2008).

0 Where a statute allowed a social worker to testify in place of children in
sexual abuse cases, statements made to the social worker by the children were
testimonial because they were for the purpose of testifying against defendant.
Snowden v. State, 846 A.2d 36 (Md. Spec. App.2004).
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0 Seven-year-old child made the same statement to his mother, a police
detective, and a child abuse investigator, but only the statement to his mother
was non-testimonial. In re Rolandis G., 817 N.E.2d 183, 190 (lll. App. 2d.
Dist. 2004).

o Victimds statement to emergency room d
raped her was testimonial, because the primary purpose was to prove what
happened the previous day rather than meet an ongoing emergency. However,
the erroneous admission was harmless where defendant also gave a detailed,
unrefuted confession. People v. Spicer, 884 N.E.2d 675 (Ill. App. 1st Dist.
2007).

Statements in 911 Calls:

1 Although not law enforcement officers, 911 operators are agents of law enforcement
to whom Crawford and Davis apply. Davis, 547 U.S. at 823 n. 2.

1 A Te initial interrogation conducted in connection with a 911 call, is ordinarily not
designed pri mar i | y somepastfatsbtt t tedcribesciirlenf or pr o
circumstances requiring police assistance.o Id. at 827.

1 Ho we v eanversatiomwhich begins as an interrogation to determine the need for
emergency assistance, and is not subject to the Confrontation Clause, may evolve into
testimonial statements subject to the Confrontation Clause once that purpose has been
achieved; tr i a | c 0 u metlast or extiuoleuthle mbréions of any statement that
have become testimonial.0 Id. at 828.

o In Davis, a domestic battery victim called 911 and was initially engaged in a
non-testimonial interrogation detailing what caused the ongoing emergency,
describing events as they occurred, and providing information about herself
and the assailant for the purpose of obtaining police assistance to resolve the
emergency. When the emergency ended and the operator began asking
structured questions to establish what had occurred, the interrogation had
turned testimonial.

1 Approximately half of the courts deciding this issue have determined that statements
to a 911 operator are testimonial.

1 One court cited several reasons: (1) the statement was for the purpose of establishing
a crime, (2) a reasonable witness would believe that the statement would be used by
prosecutors, and (3) a 911 call is an interrogation by the government. Dobbin, 791
N.Y.S.2d at 897.

9 The principal rationale is that the 911 operator is asking for information that will
likely be used to prosecute a crime.
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0 The9llcallofrapevi ct i més emot i o nnaadelimyedidielyst r au gl
following the crime, was admissible under the excited utterance and present
sense impression exceptions. Crawford was inapplicable because the
statements detailed only the present events in the face of an ongoing
emergency, consistent with Davis. State v. Bergevine, 942 A.2d 974 (R.I.
2008).

o AiWhen a 911 call i's made to report a <c
circumstances and the people involved, the purpose of the information is for
investigation, prosecution, and potential use at a judicial proceeding; it makes
no difference whatthec a | | er  Boetds, i78& N.¥.$2d ai 415.

A fiThe statements on the 911 tapes ar
Id.

0 When a witness called to report that defendant was violating a restraining
order, the statement was testimonial because the purpose of the call was to aid
in defendant s 1 apprPevwers 899 Bdati26a nd pr os e

o The court found some statements to be testimonial and others to be non-
testimonial based on the questions asked by the operator. Specifically,
statements concerning the nature of the attack, and the complainant's medical
needs, age, and location were non-testimonial. Statements concerning the
assailants and the stolen possessions were testimonial. West, 823 N.E.2d at
82.

Dying Declarations

Crawford, 541 U.S. at 56, n.6. The Crawford decision specifically discusses the dying
declaration hearsay exception, as it is the sole historical instance where testimonial hearsay

statements were admitted against the accused wi t hout  cAltimofigh noamytdyang i o n . A
decl arations may not be testimonial, there is
Id.

9 AWe need not decide in this case whether the Sixth Amendment incorporates an
exception for testimonial dying declarations. If this exception must be accepted on
historical grounds, it is sui generis.0 Id.

Michigan v. Bryant, 131 S. Ct. 1143, 1151 n. 1 (2011). Bryantr ei t er at ed t he Cour t
comments in Crawford, suggesting that it may one day carve out a dying declaration exception to

the Confrontation Clause, but again declined to decide that issue here because it was not properly

before the Court.

eichifan trial court ruled that the statements were admissible as excited utterances and

Th
id not address their adimCravord]ove firsi suggestedthat d y i n g

A
d
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dying declarations, even if testimonial, might be admissible as a historical exception to the

Confrontation Clause. We noted in Crawfordt hat we O&éneed not deci de i n
Si xth Amendment incorporates an eBeausepfttheon f or
St & failurd to preserve its argument with regard to dying declarations, we similarly need not

decide that question here.0 1d. (citations omitted).

Other Hearsay Exceptions

Present Sense Impression

Royv. U.S., 871 A.2d 498 (D.C. 2005). A racist statement made by co-defendant was admitted
as a present sense I mpression. The court det
for the purpose of accusation or prosecution.

State v. Bergevine, 942 A.2d 974 (R.1. 2008). Where an individual describes events to a 911
operator while they are occurring, the statements can qualify as a present sense impression and
are admissible if non-testimonial.

Statements Against Interest

Woods v. State, 152 S.W.3d 105 (Tex. Crim. App. 2004). Remarks by two witnesses that were
decl arations against penal i nterest were admi

Declaration of Decedent Made in Good Faith

State v. Feliciano, 901 A.2d 631 (R.1. 2006). Under Rule 804(c), the hearsay exception for a

declaration of a decedent made in good faith, the state was abletoadmita f r i endds t est i
statements the decedent made to him days before being murdered. The non-testimonial hearsay

corr obor attedyabolte e £ & a shveldemedtsn the murder conspiracy.

1 An out-of-court statement must pass a three-part test to be admitted under Rule
804(c):

1. The statement must satisfy8 04 ( ¢) ; that i s, it must be
before the commencement of the action and upon the personal knowledge of
the declarant. o

2. Under an objective standard, the circumstances must not display the earmarks
of a testimonial statement, per Crawford.

3. The statement must pass the residua
Roberts. Id. at 641.
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1 R.LS.C. noted that Rhode Island is the only state that recognizes this hearsay
exception in criminal trials. Nonetheless, R.1.S.C. declined to hold that Crawford
unreservedly prohibits this exception in criminal cases.

Business Records

Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009). Busifiess and public records are

generally admissible absent confrontation not because they qualify under an exception to the

hearsay rules, but becaused having been created forth e admi ni strati on of an
not for the purpose of establishing or proving some factattriald t hey ar e nolthatt est i m
2539-2540.

f ABut that is not the case if the regul ar/l
ofevidlenc e f or wuse at tr i eeftificéieso[likepdlicemperssi c] an
generated by law enforcement officialsd do not qualify as business or public records
for precisel yldtatR588. same reason. 0

U.S. v. Cameron, 699 F.3d 621 (1st Cir. 2012). Child pornography reports generated by online
services provider and submitted to national reporting organization for forwarding to law
enforcement were testimonial, such thatd even if they qualified under the business records
hearsay exceptiond defendant had a right to confront the persons who prepared the reports. The
reports were prepared specifically for use in assisting law enforcement with the investigation and
prosecution of sex offenders.

9 Tip reports that were passed on to law enforcement by national reporting organization
after receiving child pornography reports from online service provider were also
testimonial, such that defendant had a right to confront the persons who prepared the
reports.

1 Records of data retrieved from an online service provider® account management tool,
log-in tracker, and connection logs were non-testimonial business records and their
admission did not violate the Confrontation Clause. The data was collected
automatically for business purposes and not to assist law enforcement.

Statements Made for Purpose of Medical Diagnosis

State v. Watkins, 92 A.3d 172 (R.1. 2014). A defendant convicted of first and second degree
sexual assault appealed his ten count conviction. Hearsay evidence from one doctor, recounted
by another doctor at trial was impermissibly allowed, but was so slight when considered against
the abundance of other evidence that it amounted to harmless error.

9 Hearsay to be admitted under Rule 803(4), Statements for Purposes of Medical
Diagnosis or Treatment, must be beneficial to the diagnosis or treatment of the
patient, and unconnected statements are inadmissible.
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1 fTherefore, dt]he test for determining admissibility hinge[s] on whether what has
been related by the patient will assist or is helpful in the diagnosis or treatment of [the
patient's] ai | m eStaté v. Gaspar, 982 A.2d 140, 151 (R.I. 2009) quoting In re
Andrey G., 796 A.2d 452, 456 (R.l. 2002)). Statements that narrate details
unconnected with either diagnosis or treatment, however, are inadmissible unless they
fall under another hearsay exception.6ld.d6 | d. at 187.

T

Inre T.T., 892 N.E.2d 1163, 1177 (lll. App. 1st Dist. 2008). Statements for the purpose of
medical diagnosis are inadmissible if testimonial.

T ATo the extent [the witnessd] statements
regarding the nature of the alleged attack, the physical exam, and complaints of pain
or injury, such statements remain governed by the medical treatment hearsay
exception statute. However, [the witnessa?aé
respondent as the perpetrator do implicate the core concerns protected by the
confrontation cl ause. 0

Catch-All

State v. Brown, 88 A.3d 1101 (R.l. 2014). The defendant sought to introduce a police sketch

under t-hlel dclhéahsay exception, Rule 804(b)(5)
upon the perpetrator 0s hatleesnadentifipdtby apaye-witndth, hel e t he
did not resemble the police sketch. The R.1.S.C. held that the evidence to be introduced under

Rule 804(b)(5) had to be fAimore pranpothéri ve on t
evidence whichthepropon e nt can procure through readdonabl e
at 1117. The court went on to say that nAspec
make hearsay admissible. Id. at 1118. The Court did not say that a defendant could never submit

a police sketch of a suspect, just that the heavy burden to meet the hearsay exception was not met

in this case.
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DEFENSE WITNESSES

State v. Price, 68 A.3d 440 (R.1. 2013). In a case where defendant was charged with multiple

counts for possession of a controlled substance, the prosecutor asked questions about previous

charges filed against the defendant. In doing so, the prosecutor inaccurately stated that the

defendant had been convicted of possession with intent to deliver a controlled substance. The

R.1.S.C. reversed ruling that the questions were improper for impeachment purposes, placed

factually incorrect information in front of the jury, and impermissibly introduced false evidence

of the defendantdés previous criminal activitie

efendant was previ
hld.at448 uggesti on i s

T AaThe i mplication that d
evidentiary basis for t

State v. McDowell, 620 A.2d 94 (R.I. 1993). The trial court refused t
testify about a conversation he had with the complainant in which she threatened to bring another

charge against defendant as a result of an argument with the son. This testimony was clearly

relevant to argue that the cRIl®f.rewisedant 6s all e

State v. Benoit, 697 A.2d 329 (R.l. 1997). The trial court precluded the defense from
introducing character witnesses to testify that defendant was trustworthy with children. R.1.S.C.
remanded the case for the trial judge to determine the admissibility of the character evidence
given the proper foundation, and the likely affect on the verdict. After hearing, a new trial was
ordered.

T AWe believe that evidence of good charact
significant element in his or her defense. Generally, the crime of sexual molestation
depends upon the credibility of the complaining witness as opposed to the credibility
of the defendant. Therefore, excluding evidence of good character in respect to a
pertinenttraitcannotgener al | y be colt&33dered har ml ess

State v. Werner, 851 A.2d 1093 (R.I. 2004). Trial justice did not abuse his discretion by denying
defendant 6s motion to present expert testi mon
trial for robbery. Defendant was also denied his request to take a polygraph test and have the

results admitted at trial.

1 When a party seeks to present controversial expert testimony, it r i al justi ce s
exercise a gatekeeping function and hold a preliminary evidentiary hearing outside
the presence of the jury in order to determine whether such evidence is reliable and
whether the situationisoneon[sicc whi ch expert teBK.tt mony i s
1100 (quoting State v. Quattrocchi, 681 A.2d 879 (R.I. 1996)).

9 Inthis case, R.1.S.C. determined that the defendant had not presented enough support
to warrant the need for an evidentiary hearing. The trial judge believed that the jury
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wouldgivetoomuc h wei ght to the expertds testi

eyewitness identification could be addressed in cross-examination and jury
instructions. The Court also declined to follow the minority view that allows a case-
by-case analysis of using polygraph evidence. Having not been established as

scientifically reliable, Rhode 1|Isl and

evidence. 0

T AiWhen confronted with novel scientifi
whether the evidence is based on ostensibly reliable scientific reasoning and
met hodold aXG3. 0

State v. Vocatura, 922 A.2d 110 (R.I. 2007). Defense counsel proffered testimony, on behalf of
the defendant, that the victim had called counsel and admitted that her injuries were caused by a
fall down the steps and not by a domestic assault.

T Defense counsel 6s testimony was not subj e

was unable to lay a proper foundation, because he was prepared to testify that he

c

re

e

recognized victimbébs voice from numerous

m (

g

V

C

1 However,def ense counsel 0s testimony was barre

prohibiting a lawyer fro m a c t advoogte afiadrial in which the lawyer is likely to
be a necessary witness.0 To present the testimony, counsel should have requested to
withdraw from the case.

State v. Moreno, 996 A.2d 673 (R.1. 2010). In kidnapping and assault trial, judge excluded

defense witnessods testimony regarding her ass
untruthfulness in the community. The witness attested to knowing the complainant well as a
friend from school and work, but acknowledged that they had not spoken for over a year. The
tialj udge ruled that her testimony fel!l Afar bel

9 Testimony regarding anotherwi t nessbés reputation in the ¢
generally admissible. However, the party seeking to admit reputational evidence can
be required to establish a foundation for admissibility either by means of an offer of
proof or by requesting a voir dire examination.

1 Indeterminingwh et her a proper foundation exists
testimony, the trial judge considers: (1)thep er s on a |l knowl edge of t
reputation in the community, (2) the timeliness of that knowledge, and (3) its
proximity to the time of trial. Id. at 680-81 (citing State v. Cote, 691 A.2d 537, 540-

41 (R.1.1997)). Counsel fineed nffetedwatdessspeciic fr om t he

i nstances of ldat®8&l.r ut hf ul ness. 0
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1 R.LS.C. did not directly address if the trial court erred on this issue, instead finding
thatthej ud g e 6 s ewasrhaontless in thi casa becguse there was
Avol uniiandodust i onal] evidenced to demonstr a

1 Practice tip: If evidence as to reputation is denied, attempt to admit opinion
evidence, which constitutes a lower standard than reputation evidence.

Def endant 6 ¢gHarBoisdimiwmtoesn t s

State v. Harnois, 638 A.2d 532 (R.1. 1994). In an attempted murder trial wherein the defendant
did not testify, the trial court precluded defense counsel from cross-examining a police officer as
to the def endadetopdice. ThetRd.$.& affierred riding that a defendant may
not introduce his own self-serving statements made to police without taking the stand.

91 The defendant did not take the stand at trial. He may not testify by other means, including
by way of the unsworn statements made to police. Id. at 1036-37. By choosing to
exercise his Fifth Amendment right, defendant waived all rights to testify. To admit
defendant& statements under either rule would be to ignore the ruleséwell-established
and unambiguous guidelines. The defendant was seeking to offer testimony through his
statements, which might raise reasonable doubt in the minds of a jury, yet would deprive
the state of the opportunity of cross-examination. The rules of evidence will not be
manipulated in this way. Id.

Practice Tip: The state has attempted to apply the Harnois holding to statements made to a
defendant but this has been overruled by the R.1.S.C. in the following two cases.

State v. Dennis, 893 A.2d 250 (R.I. 2006). While contesting the voluntariness of his confession,

defendant sought to admit the statements of the police interrog at or t hat he 6al most
defendant as affecting his decision to give a statement. The trial judge denied this line of
guestioning based on t he s tHaroie e R.BSICgraversednt t h a
and remanded holding that statements made by the police to a defendant are not precluded by

Harnois.

State v. Arciliares, 108 A.3d 1040 (R.I. 2015). At a murder trial where
A.C.1. informant was part of their case in chief, defendant sought to introduce the statements of

the police investigator made to defendant on the theory that police gave him details of murder

which he simply relayed to the informant. The state objected arguing that this was a Harnois

type situation and the trial judge precluded this line of questioning. The R.1.S.C. reversed ruling

that, just as in Dennis, the statements made to a defendant are not barred by Harnois.

1 f a -testifping defendant could not introduce his own statements through the testimony
of 1 nvest i gald at264(citindgHarnois, 638 A.2d ét 635-36). However, as
is the case here, the defendant in Dennis sought to ask police detectives about statements
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the defendant alleged the detectives made to him during questioning. 1d. The Dennis

scenario, asking a detective to recount his own statements that he made at a meeting with

the defendant, is exquisitely similar to that of defendant and Det. LaForest. Therefore, the

holding in Harnois is here, asitwas in Dennis, i i napposi t e Aroliaretshe si t u
108 A.3d. at 1050.
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IN-COURT DEMONSTRATIONS

State v. Wiley, 567 A.2d 802 (R.1. 1989). In-court demonstration by the prosecution resulted in
reversible error when it took place under circumstances not substantially similar to those that
existed at the time of the alleged incident. The trial judge also erred when he gave his personal
estimates of the results of the courtroom demonstration.

1 A proponent of a courtroom demonstration must lay a preliminary foundation as to
the similarity of conditions.

9 The trial judge may not comment on the results of any in-court experiment because
the results are within the sole province of the fact finder.

State v. Perry, 574 A.2d 149 (R.1.1990). The tri al judgeds refusal to
demonstration of a video camera operation was affirmed. The conditions in court were not
substantially similar because the equipment was different and the officer involved had aged.

State v. Werner, 851 A.2d 1093 (R.I. 2004). At robbery trial, complainant testified that she had

observed the defendant for twenty seconds during the commission of the crime. During closing

arguments and over defendantodés objection, the pro:
e X p e r itomemonstrate the significance of this testimony, where he told the jurors to pick

someone in the courtroom and focus on them while he counted for twenty seconds.

1 The following day, the trial judge realized that he should not have allowed the time
experiment, and cautioned the jurors not to rely on it because the conditions during
the crime (weather, confusion, excitement, etc.) could not be replicated in a
courtroom.

1 Nonetheless, R.1.S.C. affirmed on appeal. The Court distinguished this case from
Wiley (see above) by noting that here it was the prosecutor and not the judge making
the statement, it occurred during closing argument rather than testimony so it was not
evidence, and the judge dispelled any prejudice with his cautionary instruction.
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EVIDENTIARY OBJECTIONS

Basedonourwell-s et t | ed

irai se or
i nsufficient t o

waveo

State v. Moten, 64 A.3d 1232, 1239 (R.1. 2013).

Obijections as to Form

Argumentative

Asked and Answered (Cumulative)
Assuming Facts Not in Evidence
Beyond the Scope of Direct or Cross
Compound Question

Cumulative (Asked and Answered)
Confusing, Ambiguous, Vague
Foundation

Improper Impeachment

Leading

Misleading

Mischaracterized Evidence

Obijections as to Answer

Authentication

Best Evidence

Calls for Conclusion

Calls for Hearsay Answer
Calls for Opinion
Incompetent to Testify
Narrative

Non-Responsive to Question

Prejudicial Value Outweighs Probative
Value

Privileged
Relevance

Speculative

Practice Tip: Always state the grounds for your objection. If the matter was
previously heard and decided by motion in limine, reference and incorporate the

previous grounds asserted.

rul e,
preserve an

an
i ssue

(



PRESERVATION OF THE RECORD

Objections

SUPER. CT. R. CRIM. P. 51: Exceptions Unnecessary

Formal exceptions to rulings or orders of the court are unnecessary; but for all purposes for
which an exception has heretofore been necessary it is sufficient that a party, at the time the
ruling or order of the court is made or sought, makes known to the court the action which the
party desires the court to take or his or her objection to the action of the court and his or her
grounds therefor if requested; and if a party has no opportunity to object to a ruling or order at
the time it is made, the absence of an objection does not thereafter prejudice the party. With the
consent of the court a party may object to an entire line of testimony, or to the entire testimony of
a witness, or to testimony on a single subject matter, and if such objection shall be overruled, it
shall not be necessary for the party to repeat his or her objection thereafter, but every part of such
testimony thereafter introduced shall be deemed to have been duly objected to and the objection
overruled.

R.l. R. EviD. 103. Rulings on Evidence

(a) Effect of Erroneous Ruling. Error may not be predicated upon a ruling which admits or
excludes evidence unless a substantial right of the party is affected, and

1. Objection. In case the ruling is one admitting evidence, a timely objection or
motion to strike appears of record, stating the specific ground of objection, if the
specific ground was not apparent from the context; or

2. Offer of Proof. In case the ruling is one excluding evidence, the substance of the
evidence was made known to the court by offer or was apparent from the context
within which questions were asked.

(b) Record of Offer and Ruling. The court may add any other or further statement which
shows the character of the evidence, the form in which it was offered, the objection
made, and the ruling thereon. It may direct the making of an offer in question and answer
form.

(c) Hearing of Jury. In jury cases, proceedings shall be conducted, to the extent practicable,
S0 as to prevent inadmissible evidence from being suggested to the jury by any means,
such as making statements or offers of proof or asking questions in the hearing of the

jury.
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State v. Morey, 722 A.2d 1185 (R.1. 1999). In a child-molestation case, the prosecutor attempted

to elicit information fromthec o mp | ai nant 6 s mot her about his pr
Defense counsel made two isolated objections when the prosecutor laid the foundation for the

statements, but did not object to the specific questions that elicited this information. R.I.S.C.

ruled that the issue was not properly preserved for appeal.

T AThus, the two isolated objections were n
specifically challenged testimony was bei
challenge to the testimony of Mrs. White was not preserved properly in the record
and cannot be the subijdetli88. of our review o0

State v. Moten, 64 A.3d 1232 (R.1. 2013). In a trial for first degree child abuse, the treating

physician called in an ophthalmologist, who made statements to the primary physician, which the

primary physician then related at trial. This was objected to by defense counsel, but only as a

gener al Afobj ecti ono a ncidon. mhe dourt bekl tha thesegeeeali f i ¢ h e a
objections were insufficient to preserve the issue on appeal.

Pursuanttot he fAr ai s e oState wWiggins) 919 Au2tl 387 (R.1s280&)

below) the court held that the hearsay objection issue had not been preserved for appeal.
Basedonourwellls et t | ed fArai se or waveo rule, an ok
insufficienttoprese r ve an i s dduael238.n appeal . o

State v. Gallagher, 654 A.2d 1206 (R.I. 1995). If the trial judge sustains an objection and gives a
cautionary instruction, the only manner to preserve the issue for appeal is to move for a mistrial.

9 Prosecutor asked a prejudicial question during the cross-examination of a defense
witness, to which defendant objected. The judge sustained the objection and
instructed the jury to disregard the question and a n s w €ansequentliji the trial
justice committed no error since he gave all the relief which was requested and cannot
be faulted for failing to give relief by way of a mistrial in the absence of a request
t her dd ab1212.0

State v. Hazard, 785 A.2d 1111, 1115-16 (R.I. 2001). AWhen a tr inejectionusti ce
to a line of inquiry on cross-examination and opposing counsel fails to make an offer of proof,

fails to request any voir dire of the witness, and fails to articulate any reason why the court

should reconsider its ruling, then that party cannot, on appeal, question the trial justice's ruling in
sustainingtheobj ecti on as reversible error. o Her e, t
line of questioning, and defense counsel failed to satisfy this requirement to preserve the issue.

Cronan ex rel. State v. Cronan, 774 A.2d 866 (R.l. 2001). Although often interrelated, discovery
violations that implicate both Rule 16 and Brady must be treated as two separate objections in
order to preserve both for review.
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1 Inthis case, the defendant waived the Rule 16 issue because he had not moved to
compel discovery, objected at trial, or otherwise alerted the trial court to the alleged
discovery violations. However, the Court did consider the issue of the Brady
violation. Eventhoughd ef endant had Al acked specifici
request s Bfadyma t ed bbtiadurimg tr@al and in his motion for new
trial, o the Court found these actions suf
analyzing it as a general request for Brady material.

State v. Arroyo, 844 A.2d 163 (R.1. 2004). Through use of a continuing objection made on

statebds direct exam, during what defense coun
a police detective, defendant was able to preserve for appeal his issue of improper bolstering that
occurred dur-timncgofthebfficerst at eds r e

State v. Disla, 874 A.2d 190 (R.I. 2005). Trial justice denied defen
acquittal and he was convicted of delivery of a controlled substance and conspiracy to deliver.
R.1.S.C. vacated defendantds conspiracy convi
T When renewing a Rule 29 motion foll owing
counsel did not specify the grounds for objection, but merely assented when the court
asked, Asame grounds?o Al t hough in this
thet ri al court, R.I.S.C. cautioned counsel
nature of their objections or motldiabns t o
196.

State v. Snell, 892 A.2d 108 (R.I. 2006). Defendant argued that he was compelled to appear in

his prison uniform before the jury and it prejudicially created an inference that he possessed a
criminal disposition. R.I.S.C. angialwaed t hat d
violated, but held that defendant failed to preserve the issue for appeal.

T Aéthe failure to make an objection to the
whatever reason, is sufficient to negate the presence of compulsion necessary to
establish a constitutional violation. o C
ofc o mp u | H.iatd1% (quinting Estelle v. Williams, 425 U.S. 501, 512-13
(1976)).

T A defendant 6s objecti on alistmelywiéraadeibefog a pr i s
any prejudice can emanate from his appearance in the uniform. Thus, it must be
made prior to his appearance before the jury.

State v. Remy, 910 A.2d 793, 800 (R.I. 2006). fA defendant is required to make a request for
cautionary instructions or move for a mistrial in order to preserve for review by this Court a
question concerning alleged prejudicial error in a closing argument; a mere objection is
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insufficient. A defendant need not request a cautionary instruction or move for a mistrial to
preserve such an issue for appeal, however, if the request for cautionary instructions would have
been futile or the attempt to cure the prejud

State v. Grullon, 984 A.2d 46 (R.1. 2009). Defendant objected to stat
of cocaine into evidence due to lack of evidence to establish chain of custody. The trial judge

conditionally admitted the bag and stated that defendant could renew the objection if chain of

custody evidence was insufficient. When defendant failed to renew his objection, he waived any

right to challengethebag 6s admi ssi on on appeal

1 Additionally, for ineffective assistance of counsel to be arguable on direct review,
defendant must raise an objection about his trial counsel or any conflict of interest
during trial. Otherwise, it is reserved strictly for application of post-conviction relief.

State v. Tower, 984 A.2d 40 (R.I. 2009). Defendant alleged on appeal that he was wrongly

convicted of violating a no-contact order, because a Superior Court clerk that testified at his trial
inaccurately stated the period whentheno-c ont act or der expired. R. I
wrongful conviction claim could not be reviewed because he did not challenge the testimony at

trial.

State v. Steele, 39 A.3d 676 (R.l. 2012). Defendant was barred from arguing on appeal that he
received ineffective assistance of counsel at his post-conviction relief hearing, because he did not
raise the issue of ineffective assistance during his post-conviction relief hearing.

T AWe recognize that it may seem infeasible
conviction relief hearing, since the argument focuses on the conduct of the attorney
during the post conviction relief hearing itself. However, it is an established rule in
Rhode Island that this Court will not review issues that are raised for the first time on
appeal . o

State v. Nelson, 982 A.2d 602 (R.I. 2009). Defense counsel properly preserved issue of
improper judicial interrogation for review. Although defendant never objected during the
interrogation, he did so out of courtesy to the judge and requested to be heard at sidebar
immediately after, where he then stated his objection and placed his specific reasons for
objection on the record.

State v. Wigqgins, 919 A.2d 987 (R.1. 2007). In probation revocation hearing, defendant failed to

preserve his allegation that the hearing justice erred by vacating, suasponte, def endant 6s
admission to probation violation in exchange for a lighter sentence. Defense counsel did not

raise an objection when the admission was vacated or at the violation hearing. R.1.S.C. affirmed.
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9 The court articulates one very narrow exception to theirwell-s et t | ed fAr ai se o

rule: AThi s Court wil/l review unpreserved as:
ourraise-or-wai ve rul e, when they implicate O6bas
satisfy three conjunctive elements: 6 Fi r st , t he error compl ai n

more than harmless error. Second, the record must be sufficient to permit a

determination of the issue.... T h i r d, s failareitoirsise thedssue at trial must be

due to the fact that the issue is based on a novel rule of law of which counsel could

not reasonably have Knrt®dn 3(gubtingtStatev. t i me of
Feliciano, 901 A.2d 631, 647 (R.l. 2006)).

State v. Ciresi, 45 A.3d 1201 (R.1. 2012). For objections during a wi
no exception to theraise-orrwai ve r ul e based on counsel 6s beld]
objections duringthet est i mony woul d be futil e. (The nAfut

requests for cautionary instructions and motions for a mistrial following overruled objections.)

State v. Murray, 44 A.3d 139, 141 (R.l. 2012). Defendant agreed to a plea deal but later

appealed, arguing that he was improperly charged because his offense did not meet the elements

of the charged statute. By virtue of knowingly and voluntarily entering a plea of nolo

c o nt e rdefeadantunequivocally has waived all nonjurisdictional defects in the criminal

i nformation. OWhen a criminal defendant has
guilty of the offense with which he is charged, he may not thereafter raise independent claims

relating to the deprivation of constitutional rights that occurred prior to the entry of the guilty

p | e dd.abldl (quoting Torres v. State, 19 A.3d 71, 79 (R.1. 2011).

9 The Court acknowledged that there may be some rare exceptions to this rule. For

example, A[]it] does not bar appeal of <cl a
unconstitutional or that t Wdquoting doires,t ment f
19 A.3d at 79).

State v. Kelly, 20 A.3d 655 (R.1. 2011). Even when counsel objects or motions to exclude
evidence prior to trial and is denied by the judge, counsel still must object when the state
presents that evidence at trial in order to preserve the issue for review.

State v. Rosario, 14 A.3d 206 (R.I. 2011). Defendant alleged that the prosecution manufactured
an issue on cross-examination of the defendant, but failed to preserve the issue for review.

1 The prosecutor first asked defendant if he liked the arresting officer (who he knew
from previous incidents), a question whic
i nappropriate. 0 Defendant replied, fAYesé
asked if he respected all authority and all police officers, and defendant again
responded affirmatively. Then the prosecutor pulled out a complaint that defendant
once filed against the Providence police, at which point defense counsel immediately

87



objected. Despite being blindsided, R.1.S.C. held that the issue was waived because
defense counsel should have objected earlier in the line of questioning.

In re Jazlyn P., 31 A.3d 1273, 1280-81 (R.1.2011). R. I . S. C. noted in this ¢
objection at trial will not suffice to preserve an issue for appeal when the context does not supply

the specific ground for the objection, o while
of evidence is objected to for a specific reason, other grounds for objection are waived and may

not be raised for t he ehchpotential bésis fora singlawbjeatiprp e al . 0

should be stated on the record.

Offers of Proof

Super. Ct. R. Crim. P. 26: Evidence

(b) Record of Excluded Evidence. In an action tried by a jury, if an objection to a question
propounded to a witness is sustained by the court, the examining attorney may make a
specific offer of what he or she expects to prove by the answer of the witness. The court shall
require the offer to be made out of the hearing of the jury. The court may add such other or
further statement as clearly shows the character of the evidence, the form in which it was
offered, the objection made, and the ruling thereon. In actions tried without a jury the same
procedure may be followed, except that the court upon request, shall take and report the
evidence in full, unless it clearly appears that the evidence is not admissible on any ground or
that the witness is privileged.

State v. Brennan, 526 A.2d 483 (R.I. 1987). An offer of proof can be made on either direct or
cross-examination. The court can require an offer of proof on cross-examination when defense

counsel seeksit o open up new avenues of i nquiry conce
a third party to commit the crime of which the defendant is accused. old. at 488.

State v. Martinez, 824 A.2d 443 (R.1. 2003). Defendant in a rape case was precluded from cross-
examining stateds for ensi c whether DNA testing fthatewas d f or e
not performed) might have excluded defendant and implicated the person defendant claimed was

responsible. R.1.S.C. affirmed.

91 Defendant made no offer of proof that the complainant engaged in sexual intercourse
with someone else; therefore, the line of questioning regarding DNA analysis was too
speculative to be allowed.

State v. Wright, 817 A.2d 600 (R.1. 2003). Defendant in a felony murder trial was precluded
from cross-examining a witness regarding other parties shown on a video surveillance tape.
R.1.S.C. affirmed.
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19 Defense counsel failed to make an offer o
opportunitytoperpet r at e the crime and a proxi mate
presence on the scene and Khtéllact ual comn

State v. Gomes, 881 A.2d 97 (R.I. 2005). Defendant in a murder trial was precluded from
offering evidence intended to show that the police were biased against defendant and that
someone else had a motive to commit the murder. R.1.S.C. affirmed.

T ATo be admissible, evidence of another pe
which a defendant is charged must be introduced in conjunction with other evidence
tending to show the third personbés oppo
connection between that personldatdld t he
(quoting State v. Gazerro, 420 A.2d 816, 825 (R.1. 1980)).

State v. Gomes, 881 A.2d 97 (R.1.2005). i The of fer of &[r o(olf) mu setv icdoenr
another person's motive to commit the crime with which a defendant is charged * * * in

conjunction with other evidence tending to show [ (2) ] the third person’s opportunity to commit

the crime and [ (3) ] a proximate connection between that person and the actual commission of

the crime.6 0 Q uRdverd vnState, 58 A.3d 171, 181 n. 7 (R.I. 2013).

State v. Peoples, 996 A.2d 660 (R.I. 2010). Unable to produce any evidence or even the identity

of an alleged third-party perpetrator, defendant was not able to make a satisfactory offer of proof

necessary to present the defense at his trial on child molestation charges. The trial justice,

therefore, prohibited defense counsel from asking thevictimé s aunt whet her any o
the night at the apartment she shared with the child. R.I.S.C. affirmed.

Whether the court can require an offer of proof on cross-examination in other circumstances is
unclear. Compare State v. Doctor, 690 A.2d 321 (R.l. 1997) (defense counsel should have made
an offer of proof on cross-examination so as to assist the trial judge), to State v. Plunkett, 497
A.2d 725 (R.I. 1985), and State v. DeBarros, 441 A.2d 549 (R.1. 1982) (Rule 26(b) reversible
error for trial judge to require an offer of proof on cross-examination).

T When making an offer of proof on either direct or cross examination, be as specific as
possible as to the grounds for the question, the foundation for the answer, and the
need for such evidence as to your theory of defense.

9 If the judge excuses the jury from the courtroom and the witness remains on the
stand, try and get the offer of proof under oath from the witness (as SUPER. CT. R.
CRIM. P. 26 allows in a bench trial) especially if he/she is favorable to the defense.
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State v. Cote, 691 A.2d 537 (R.1. 1997). In a child molestation case, defense counsel sought to
offer testimony as to the complaining witness's reputation for truthfulness within the community.
The trial judge refused to allow the evidence, ruling that it was inadmissible hearsay. R.I.S.C.
ruled that while such evidence is admissible under Rule 608, defense counsel failed to establish
the necessary foundational elements in his offer of proof.

1 @ é i tainedehe obligation of defendant either to provide all the necessary
elements of foundation in his offer of proof or to have requested a voir dire
examination of Chagnon outside the presence of the jury. In this case counsel
fulfilled neither obligation. Since the offer of proof was inadequate, we cannot fault
the trial justice for having rejected it. In instances when the offered testimony
suggests or poses a question about its materiality or competency, the offer of proof
must indicate the facts on which relevancy or admissibility of the testimony
d e p e nid & 54142,

Jury Instructions

Practice Tip: The proper preservation of objections to jury instruction cannot be overstated.
Request written copies of the trial judgeos
and carefully review them. Pattern instructions should be reviewed and, when necessary,

customized to the facts of the case. Requested instructions need to be in writing and objections

placed on the record, both before and after disputed instructions are given, to properly preserve

the issue.

SUPER. CT. R. CrIM. P. 30: Instructions

At the close of the evidence or at such earlier time during the trial as the court reasonably directs,

any party may file written requests that the court instruct the jury on the law as set forth in the

request. At the same time copies of such request shall be furnished to adverse parties. If a

defendant relies upon an affirmative defense, or justification, or matter in mitigation and wishes

the court to instruct the jury with respect to such, he or she shall so advise the court in writing no

later than at the close of the evidence. No party may assign as error any portion of the charge or
omission therefrom unless the party objects thereto before the jury retires to consider its verdict,
stating distinctly the matter to which the
Obijections shall be made out of the presence of the jury.

P

pa

State v. Souza, 425 A.2d 893,900 (R.1.1981). il n Rhode I sl and we do not

justice read a patterned instruction. It is customary for the trial justice in this state to speak to the
jury in ordinary conversational terms, frequently without written notes, in order to achieve the
maximum effect of communicating ideas through the use of words. Jury instructions are not
given in a vacuum. They must relate to the circumstances of the case and, particularly in respect
to supplemental charges, may depend upon the length of deliberation and the questions that have
been asked by the jurors.o
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Timing of Objection

State v. Hallenbeck, 878 A.2d 992 (R.1.2005). A The requi rement in Rule 3
an instruction be made before the jury retires (and that it be made with clarity and specificity) is

crucial because, once alerted to the perceived error in the instruction that has been given, the trial

justice has an opportunity to cure the alleged deficiencies before the jury retires for

del i beridatl006 (mutingState v. Crow, 871 A.2d 930, 935 (R.1.2005)).

State v. Hazard, 797 A.2d 448 (R.l. 2002). State conceded that defense counsel made a timely
objection to Areasonable doubto jury instruct
failing to explicitly state his basis for the objection. R.I1.S.C. determined that the objection was

preserved despite this failure, because the trial judge clearly understood the basis of the

objection.

19 Defense counsel stated, fil ask you to exc
thatwordd, 06 t o which the judge interrupted, 0
determined that this interruptionprov ed t he judge understood t

1d. at 469 n. 9.

Sufficiency of Objection

State v. Hanes, 783 A.2d 920 (R.1. 2001). Defendant did not renew his objection to the jury
instructions following a supplemental <charge.
original charge was sufficient to preserve the issue for review.
1 R.LS.C. has stated repeatedly that objectingtothe cour t 6s fail ure to

instruction requested by the defense simply by referring to the number is insufficient

to preserve the issue for appellate review. Counsel must submit an alternative request

to preserve the issue for appellate review. Therefore, it is imperative to submit

requests to charge and to do so in a timely fashion.

T When objecting to the trial judgebs failu
to:
1. Cite the specific requested jury instruction.
2. State the grounds for the giving of the instruction.
3. Cite any case law that supports the instruction.
T When objecting to the trial judgebs instr

Cite the specific instruction or portion of instruction.

State the grounds as to why the instruction should not have been given.

Cite any applicable case law.

If applicable, state an instruction that should have been given in its place.

Raise a new objection after the Courtod

orwdPE
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State v. Tillery, 922 A.2d 102 (R.1. 2007). Defendant argued on appeal that the trial justice erred
by directing a verdict for assault with a dangerous weapon by reciting all the reasons a firearm is
a dangerous weapon. R.I.S.C. held that defendant did not preserve his argument for appeal
because, although he objected to the original instruction, he indicated his acquiescence to the

judgeds suppl ement al i nstruction by making no
1T AWe magume that defense counsel 0s sil ence
was given was logically deemed by the trial justice to be an indication that defense
counsel was satisfied that the suppl ement
problemwitht he or i gi nal instructioné. T[]t is

this Cour tid.at109-10. evi ew. O

9 But see State v. Enos, 21 A.3d 326, 333 n. 11 (R.I. 2011). When counsel expressly
requested a mistrial for prejudicial testimony (rather than just objecting, as was done
in Tillery) then the issue was preserved for appeal, even though he did not renew his
objection after the trial justice instead gave an unrequested cautionary instruction.

State v. Figuereo, 31 A.3d 1283, 1289n.6 (R.1.2011). i The r ai se or wai ve rul
of artificial or arbitrary Kafkaesque hurdle. It is instead an important guarantor of fairness and
efficiency in the judicial process. 0

91 Following this comment, R.1.S.C. held that defendant had waived her right to
challenge a jury instruction that was denied at triald at trial she asked the judge to

instruct that fna witness who is confident
may be mbwst aR.ein.,, . C. deduced that she mad
appeal by phrasing it as fian eyewitnessos
eyewitness accuracy. o The difference in

Sufficiency of Evidence Supporting Instuction

State v. Soler, 140 A.3d 755 (R.I. 2016). Defendant was convicted of assault with a dangerous
weapon and vandalism. R.1.S.C. held defendant was entitled to self-defense jury instruction on
assault charge; testimony that defendant struck a knife from victim's hand with a bat warranted
self-defense instruction in assault trial. R.1.S.C. vacated conviction and remanded for new trial.

T AA glefehsfe jury instruction is warranted when
at | east a scintilla of evidence supportin
and tenuous the evidence may be on which the self-defense hypothesis is advanced, it is
nevertheless there for the jury's consideration, and the fair-trial concept requires that the
jury consider it undéddat782:63 (atprmalrcitatomsi at e i nst
omitted).
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Denial of Counsel Explaining Instruction

State v. Harnois, 638 A.2d 532 (R.1. 1994). In an attempted murder trial, defense counsel was
precluded by the trial court from defining reasonable doubt during his closing argument to the
jury. The R.I.S.C. affirmed.

1 We take this opportunity to declare specifically that only the court has the authority
and the responsibility to defineddaireasona
535.

Request for Lessetincluded Offenses

State v. Turner, 655 A.2d 693 (R.1.1995). I n a breaking and entering c
request for a lesser-included offense of trespass was denied by the trial judge despite the fact that
evidence of a break was equivocal at best. R.I.S.C. reversed.

T Itis well established that a criminal defendant is entitled to an instruction on a lesser
included offense if such an instruction is warranted by the evidence. Citing State v.
Messa, 594 A.2d 882, 884 (R.1. 1991).

1 Aninstruction on the lesser included charge is required only when an actual and
adequate dispute exists concerning the distinguishing element of the greater and
lesser offenses. Messa, 594 A.2d at 884. After a thorough examination of the record
we believe a genuine dispute exists over whether a break occurred. At best, the
evidence produced by the state on this issue was equivocal.

Motion to Passthe CaséRequest for a Mistrial

1 A motion to pass the case and declare a mistrial is a remedy often requested by
defense counsel in these situations:

1. When extraordinarily prejudicial and inadmissible evidence is divulged to the
jury by the State.

2. Improper questioning of a witness, especially the defendant, by the

prosecutor.

Discovery or Brady violations occur.

The jury is hopelessly deadlocked.

Instances of prosecutorial misconduct.

Fundamental errors that call into question the reliability and integrity of the

C 0 u r t-fnding pracesst

o0k w

1 The denial of a motion to pass and to declare a mistrial will not be preserved for
appellate review unless defense counsel requests in the alternative a limiting or
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cautionary instruction or requests some other alternative form of relief from the court.
For example:

AYour honor | would respectfully submit
only remedy that will cure the prejudice that inures to my client as
the result of € 0

ABut 1 f the court sees fit to deny my m
alternative | would request that the court give the following
cautionary or | imiting instruction to t

1 With inadmissible evidence or improper questioning the alternative remedy is a
cautionary instruction, i.e. to ignore the information presented.

1 When prejudicial evidence has been admitted for a limited purpose [e.g. 404(b)
character evidence, 609 convictions] the remedy is a limiting instruction, i.e. that the
record can only be used for credibility and not propensity.

9 With a discovery or Brady violation the alternative remedy that you should request is
a continuance.

State v. Rosario, 14 A.3d 206 (R.1.2011). I n consi dering defendantds m
j usti ce musetj uadsisceisasl tihnmep aficptr@l]n asskssing thegrejuaicidl e g e d h a
impact of contested evidence, the trial justice should consider whether the evidence was of such

a nature as to cause the jurors to become so inflamed that their attention was distracted from the

issues submitted to them or prevent their calm and dispassionate examination of the

evidence. As we have observed, however, there is no fixed formula for determining prejudice.

Rather, potentially prejudicial evidence must be viewed in the context in which it appeared and

in |ight of t he ald dX5n(dtaiongomitted)r cumst ances. 0

State v. Enos, 21 A.3d 326, 333 n. 11 (R.1. 2011). Defense counsel 8s reque
on a prejudicial remark made by a prosecution witness was properly preserved for review, even

though he did not renew his objection after the trial justice instead gave an unrequested

cautionary instruction.

9 But see State v. Higham, 865 A.2d 1040, 1046-47 (R.1. 2004, wh er e t he def enc
attorney requested a mistrial or, in the alternative, a curative instruction. The judge
opted to give a curative instruction and counsel did not renew his objection. Counsel
thereby acquiesced to the effectiveness of the instruction and waived his objection.

State v. Gallagher, 654 A.2d 1206 (R.l. 1995). Moving for a mistrial is the only method of
preserving an objection for appellate review once the trial judge sustains an objection and gives a
cautionary instruction.

9 Prosecutor asked a prejudicial question during the cross-examination of a defense
witness, to which defendant objected. The judge sustained the objection and
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instructed the jury to donsequenttyshetdal t he ques
justice committed no error since he gave all the relief which was requested and cannot

be faulted for failing to give relief by way of a mistrial in the absence of a request

t her dd ab1212.0

Dismissalof Case after Mistrial Granted

State v. DeCarlo, P1/2010-0644A February 24 (R.1. Super. 2012)(Darrigan, J. unpublished).

Defense motioned for dismissal on some nine instances of prosecutorial misconduct. Trial Judge
granted the motion noting that the Aprosecuto
intentionally on three separate occasions to introduce facts before this jury that she knew
absolutely were forbidden by rule ofthisc our t . 06 And At he prosecutor v
i mproper comments bent more on conviction tha
and the cumulative effect of this act of transgression left this defendant absolutely no other

alternativeorc oncl usi on ot her than to be provoked or
dismiss.

State v. Casas, 792 A.2d 737 (R.1. 2002). Prosecutor in a possession with intent to deliver case

i mproperly told the jury that the state had b
years even though defendant had moved in limine to preclude the state from such references.

The trial court granted a mistrial and denied def e
R.1.S.C. affirmed.

1 Although the trial judge had not ruled on the motion in limine prior to opening
statements, R.1.S.C. noted that the state was on notice thattheissuewas A f or bi dder
terrilda?d . O

1 Inorder to prevail on a double jeopardy challenge following dismissal on grounds of
prosecutorial misconduct, defendant must show that the misconduct was intended to
goad defendant into moving to pass the case. Id. at 739 (citing State v. Mclntyre, 671
A.2d 806, 807 (R.I. 1996)).

9 Prosecutor's misconduct was unintentional because it happened early in the trial
(rather than later in response to a rapidly deteriorating case), because defense counsel
initially responded that he had no evidence that the misconduct was intentional, and
because the prosecutor was young, inexperienced, and unfamiliar with the concept
that character evidence is inadmissible to establish guilt. Id. at 740.

State v. Rolle, 84 A.3d 1149 (R.I. 2014). At trial, prosecutor introduced a witness statement that
according to him had Ainconsequential differe
discovery. The trial justice declared a mistrial, and defendant filed a motion to dismiss the

charges against him on double jeopardy grounds.
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f Where a prosecut or 6s -faith bst thexdamdge doie toths ma d e i
defendant 6s case i s otherwise irreparable
dismiss the charges against the defendant completel y. The def endant 6s
denied because the prosecut orféitterrasninsconduc
j udg mid. ati1560

MOTION FOR JUDG MENT OF ACQUITTAL & MOTION TO
DISMISS

SUPER. CT. R. CrIM. P. 29: Motion for Judgment of Acquittal and Motion to Dismiss

(@) Motion for Judgment of Acquittal.

1. Motion Before Submission to Jury. Motions for a directed verdict are
abolished and motions for judgment of acquittal shall be used in their place.
The court on motion of a defendant or on its own motion shall order the entry
of judgment of acquittal of one or more offenses charged in the indictment,
information, or complaint, after the evidence on either side is closed, if the
evidence is insufficient to sustain a conviction of such offense or offenses. If a
d e f e rs ohation forGudgment of acquittal at the close of the evidence
offered by the State is not granted, the defendant may offer evidence without
having reserved the right.

2. Reservation of Decision on Motion. If a motion for judgment of acquittal is
made at the close of all the evidence, the court may reserve decision on the
motion, submit the case to the jury, and decide the motion either before the
jury returns a verdict or after it returns a verdict of guilty or is discharged
without having returned a verdict.

(b) Motion to Dismiss. In a case tried without a jury, a motion to dismiss may be filed at
t he c | os escasetochallangethslt eag &l6 s uf f i csitkincy of t h
evidence.

State v. Sundel, 402 A.2d 585 (R.1.1979). il n c on s i d e rsmatign, thetriadjesfice ndant 6
must view the evidence and the reasonable inferences of which it is susceptible in the light most

favorable to the state; and the motion should be granted if the evidence, so viewed and without

regard to either its weight or credibility, is not sufficient to warrant a jury in finding that guilt has

been established beyond a reasonable doubt.o

State v. Diaz, 654 A.2d 1195 (R.1. 1995). The denial of a motion for judgment of acquittal is
preserved for appeal only if the defense rests its case at that point or if the motion is renewed by
the defense at the conclusion of all the evidence.
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State v. Grullon, 371 A.2d 265 (R.I1. 1977). When def endant 6s thealose on f or
of t hsxasedstdemitdeadd defendant proceeds to present his or her own evidence, the

motion is preserved for appellate review only if defendant renews the motion at the close of the

presentation of all the evidence.

State v. Reyes, 984 A.2d 606 (R.1.2009). Def endant
at the close of the statebo
acquittal filed at the close of the defense case.

6s failure to move
S C as eforgdgmentofot f or e

1 Applying this case in conjunction with Diaz and Grullon (see above) reveals that to
preserve a motion for judgment of acquittal for appellate review, the defense must
always make the motion after presenting its case. Defense counsel need not also
make the motion after the snevwedalledtse case, D
defense case to preserve the issue, unless the defendant presents no case of his own.

State v. Andreozzi, 798 A.2d 372 (R.1. 2002). Defendant convicted of simple assault appealed
the trial Jjusticeods denaffianed. of hi s Rul e 29 mot

T Although defendant moved for a judgment o
he failed to renew his motion at the close of the evidence. Thus, defendant failed to
preserve the issue for appeal.

State v. McKone, 673 A.2d 1068 (R.1.1996). iJudges do not return verdi
is no jury available to a trial justice in a jury-waived trial that can respond to any order of verdict

direction. Our long established trial procedure practice has been, and remains, that in jury-

waived trials in this state, the appropriate motion by which a defendant may challenge the legal
sufficiencwyialevidenccatittesthoseé of the state's case

State v. Oliveira, 882 A.2d 1097 (R.I. 2005). Defendants motioned for judgment of acquittal on

first degree felony murder charges arguing th
participation (or attempted participation) in felony manufacture, sale, delivery, or other

distribution of a controlled substance as required by the felony murder statute. Rather, defendant

argued, the evidence supported an attempt to purchase, obtain, acquire, or receive a substantial

quantity of a controlled substance with intent to deliver. Trial court denied but R.1.S.C. vacated

def endant sodthatccaum.vi ct i on

1 The issue was whether attempted possession with intent to deliver satisfied the
statutorily required predicate offense of manufacture, sale, delivery, or other
di stribution. I n the absence ofhe a cl ear
policy of lenity in the construction of criminal statutes requires that the less harsh of
two possible meanings be adopted.0  atl1HdQ.
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State v. Disla, 874 A.2d 190 (R.I. 2005). Trial justice deni ed defendant dés Rul
was convicted of delivery of a controlled substance and conspiracy to deliver. R.1.S.C. vacated
defendant 6s conspiracy conviction.

T When renewing a Rule 29 motion foll owing
counsel did not specify the grounds for objection, but merely assented when the court
asked, fAsame grounds?o Al 't hough in this
the trial court, R.I1.S.C. cautiowoedd that
the nature of their objectionsormot i ons t o presemgwhe st lo@ai ApElei
Id. at 196.

T Although the state conceded that defendan
R.1.S.C. was obligated to conduct a thorough, independent review of the evidence.
idlt is the uniform practice of this Cour
in all cases where the éhajbeerteadneeuply conf esse
obt ai Med. 60

State v. Rieger, 763 A.2d 997 (R.1.2001). Tr i al court deni ed defendant
acquittal although a medical examiner testifi
happened the way he testified. R.1.S.C. affirmed.

T Although the trial court found tohe medi ca
R. I .S. C. not sedtimanyakore is sufficiem fo sudtain awonviction,
andwe have af f i r sdetermiratiort thatia prly coylddisd & defendadt
guilty solely on t ideatl®hsi s of such evi den

State v. Berroa, 6 A.3d 1095 (R.1. 2010). In bench trial proceeding, the trial judge erred by not
granting defendantés motion to dismiss his r
presentation of the stateb6s case. The defend
possessingcoc ai ne, but none wpeson. fTkedocuglon tberdefeddenf e ndant 6 s
originated from the tip of an informant, whose information about defendant proved to have

numerous inaccuracies. Therefore, evidence was not sufficient to establish constructive

possession of drugs or a conspiracy between the parties, even in the light most favorable to the

state.

d
n

T A finding of guilt based on circumstanti a
facts and circumstances, taken together, are not only consistent with the hypothesis
that defendant was guilty, but also are inconsistent with any reasonable hypothesis
t hat he was innocent é. I'f [t he] pyrami di n
proof of guilt beyond a reasonable doubt will not be found. dd. at 1100, 1104.

State v. Richardson, 47 A.3d 305 (R.I. 2012). Prevailing on an acquittal motion is a heavier
burden for a defendant than is prevailing on a motion for a new trial, because a judge deciding an
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acquittal motion must view all evidence in favor of the state but a judge deciding a motion for
new trial may weigh conflicting evidence.

T AlU] nl ess a defendant can show that the p
her conviction upon the motion-for-a-new-trial standard, a defendant necessarily will
be unable to establish [that] he or she was entitledtoa j udgment lbd acquit
317 (quoting State v. Pineda, 13 A.3d 623, 640 (R.1. 2011)).

REBUTTAL WITNESSES

Manufacturing Issue on Cross

St at e y576 AQd4EbER.111990). The state failed to disclose a witness statement and
brought the statement forward for the first time in rebuttal as a result of the cross-examination of
defendant. R.I.S.C. vacated and remanded.

9 The state cannot manufacture an issue on cross-examination of the defendant for the
purpose of impeaching the credibility of defendant through rebuttal witnesses.

T AWe recogni ze that evidence that may not
chief may be used in rebuttal in order to counter false statements made by the accused
in the course of his direct testimonyéThe
in the course of cross-examination for the purpose of impeaching the credibility of
defendant by the use of evidence or testi
Id. at 429.

State v. McDowell, 620 A.2d 94 (R.1.1993). The tri al judgeds admi ssion
404(b) evidence through the state's rebuttal witnesses was reversible error. The state

manufactured the issue in cross-examination in order to introduce otherwise impermissible

testimony in rebuttal and was therefore barred from introducing this evidence. R.I.S.C. reversed.

State v. Filuminia, 668 A.2d 336 (R.1.1995). The st ate could properl y in
empl oyment records in rebuttal. The records
testimony that he was at work when the sexual assaults supposedly took place. R.1.S.C.

affirmed.

State v. Briggs, 886 A.2d 735, 751 (R.I. 2005). The state sought to discredit the alibi testimony

of three witnesses by implying that they had a motive to fabricate the alibi in aid of the

defendant. Defendant wanted to rebut this implication by admitting hearsay testimony, under the
Aprior consistent statementso exception, whic
the same alibi information to a private investigator. The trial court found that the motive already
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existed in their minds at that time and precluded the rebuttal testimony because prior consistent
statements Amust have been made before the al
R.1.S.C. affirmed.

State v. Gaspar, 982 A.2d 140 (R.1.2009). Det ai | ed t est i mairfiiendoy def end
regarding the Arough or a geguadyemgaged i@ dusngtked t h a't
relationship was too unduly prejudicial under Rule 403t o be admitted at defen
sexual assault, even if it was relevant forrebuttalt o i mpeach defendantds as:
interest in aggressive sex and that the sex with complainant was consensual. R.I.S.C. vacated

and remanded for a new trial.

1 Additionally, while the state referred to the ex-girlfriend as a rebuttal witness, they
used her intheircase-in-c hi ef i n order to undercut the
testi mony. T h e Co utesttmong was etictted ds paraaf theb e c a u s e
S t @& dase-id-chief, we need not consider whether some or all of her testimony
would have been properly admissible in rebuttal; that would depend on what
defendant testified tod i f i ndeed he Ildcahlddned3. t o testi fy. o

State v. Cook, 45 A.3d 1272 (R.1. 2012). During sexual assault trial, evidence related to
defendant 6s prior uncharged sexual misconduct
consent.

1 However, in affirming the trial court, R.1.S.C. did note that they were distinguishing
this case from Athis Cour te@ases lpcauwewfi ous hol
the potential of prejudice, evidence of other misconduct must be used sparingly by the
state and only when reasonably necessary,
case. Id. at 1281.

State v. Rosario, 14 A.3d 206 (R.I. 2011). Def endant 6 s t e sekamimbony duri ng
opened the door to rebuttal evidence that had been otherwise inadmissible. The defendant had
known of the arresting officer prior to being arrested for the charged offenses, leading the

prosecutor to ask the defendant i f he | iked t
He is an officer. |l respect authority.o To
defendant with statements he once made in a complaint about the Providence police. Defense
counsel 6s objection was overrul ed. R.I1.S. C.

T The Court determined the prosecutor6s i ni

not i nappropri ateo an ddootblytakingithetdputhetant had
to say Al respect angthdqoestiontdinecdy. r at her t han

But see: State v. Mercurio, 89 A.3d 813 (R.1.2014). Def endant 6s t-esti mony
examination of his opinion of the police did not open the door to rebuttal evidence where the
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prosecutor was the one to ask a leading question, as opposed to the defendant giving an open-
ended answer in Rosario above.

T Theidef endant had ntotheseuespoasne €ind nokupportdm o r 6
the record for the proposition that defendant had previously volunteered any broad
declarations of his respect for either the police or law and order generally so as to
Aopen the door 0 t o .t.therepgated breacgoestibneabouts qu e st
defendant's sentiments towards police officers in general elicited a response from
defendant which then enabled the state to bring in defendant's prior convictions of
assault against police officers. . . . these repeated questions constituted improper
Amanufacturingo of an issue to bring in e
previously ruled inadmissible.0 Id. at 822.

1 Defendant must volunteer his respect for the police or authority in general in order to
Aopen the dooro to prosecutori al guestion

91 New trial granted because improper admission of evidence was not harmless: i We

cannot be satisfied beyond a reasonable doubt that the improper admission into
evidence of the defendant’s prior convictions was not overly prejudicial. Id at 823.

Violation of Sequestration Order

State v. Staffier, 21 A.3d 287 (R.l. 2011). Despite sequestration order, the Trial Court allowed
the state to call rebuttal witnesses who were present during and observed the trial.

9 State had not intended to call these witnesses and therefore did not undermine the
purpose of the sequestration order.

State v. Almonte, 823 A.2d 1148 (R.1. 2003). Defendant testified that arresting police officer
beat him and the state introduced the officer's testimony as rebuttal. Trial court precluded
defendant 6s mother from testifying as surrebu

1 Testimonybydef endant 6s mot her would have viola
because she was in the courtroom throughout the trial. i e purpose of surrebuttal is
to permit the defendant to introduce evidence in refutation or opposition to new
matters interjected into the trial by the plaintiff on rebuttal. . . fairness requires that
the defendant be permitted to oppose new matters presented by plaintiff for the first
time which the defendant could not have presented or opposed at the time of
presentation of his main case. Contrariwise, the purpose of surrebuttal is not the
introduction of evidence merely cumulative to that presented by the defendant in its
original presentation. . . It follows that the defendant has no right to present
surrebuttal evidence merely because the plaintiff has presented rebuttal evidence.o
Id. at 1151 (emphasis in original).
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JUROR CONDUCT

Juror Statements

State v. Carmody, 471 A.2d 1363 (R.I. 1984). During voir dire, a prospective juror said he
thought defendant was guilty. The trial judge failed to immediately give an adequate cautionary
instruction. See R.I. R. EvID. 606(Db).

9 Trial justice must immediately cautiont he j ury that they are to
comments.

State v. Pusyka, 592 A.2d 850 (R.I. 1991). During an arson trial, a newspaper article came to a
jurorbés attention and he asked to be e@iwcused.
dired the panel. R.1.S.C. affirmed.

1 The article was an objective account of the trial and unlikely to cause prejudice.
T Trial judgebés timely action also prevente
State v. Drowne, 602 A.2d 540 (R.I. 1992). A juror polled after verdict was equivocal as to

defendant 6s gui | t aarditedthe pumrand accepted her guilty vbte.i al c o u
R.1.S.C. affirmed.

1 Rule 606(b) requires finality of judgment.

1 When vote is equivocal, judge must determine whetherjur or 6 s response i s
removed from the verdict as to make the verdict defective, or whether the defect
could be cured by further interrogation or deliberations.

f Trial court may not inquire as to the jur
extraneous information. See Hartley, below.

State v. Martinez, 652 A.2d 958 (R.I. 1995). Jur or 0s vcoodiraabauttsesingd ur i ng
defendant at the A.C.I. did not require a mistrial.

9 The statement was made before selection was complete.
9 Defense counsel did not request a cautionary instruction.

T Evidence of defendantdés guilt was over whe
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State v. Nelson, 982 A.2d 602 (R.1. 2009). During voir dire at trial for DUI resulting in serious

bodily injury, a prospective juror commented in open court that she could not be impartial

because she fAihad threes.sd udemd sj Kkridrl ewla o yi mmauc
and defense counsel moved for a mistrial. The trial justice denied the motion, largely because

the comment did not specifically refer to the defendant, but cautioned the jurors to disregard the

comments and continuet o pr esume def.eRO8Gafimied i nnocence

Juror Conduct

State v. Hartley, 656 A.2d 954 (R.1. 1995). During deliberations in a robbery case, several jurors
had tainted deliberations with extraneous information learned outside the scope of the trial.
R.1.S.C. ordered a hearing to determine what extraneous information reached the jury and
whether defendant was prejudiced. A new trial was eventually ordered.

1 Trial court may not inquire as to the effect the information had on the deliberative
process.

1 Trial judge must consider if the extraneous information would probably influence the
decision of an average reasonable juror.

State v. Rodriguez, 694 A.2d 1202 (R.I. 1997). In a robbery case, a juror visited the store in
question during the trial to see the position of the video cameras. The trial judge ordered a new
trial but R.1.S.C. reversed.

1 Extraneous information received probably would not have influenced the decision of
an average reasonable juror because other jurors could determine the position of the
cameras from evidence adduced at trial.

State v. DaSilva, 742 A.2d 721 (R.l. 1999). During deliberations in a child molestation trial, a

juror learned that her own granddaughter had recently been molested and candidly disclosed this

to the judge. The juror assured judge and counsel that she could remain fair and impartial, and

she was permitted to continue deliberations. The judge dermsubseqdentdef ense
requests for mistrial or to examine the juror further. R.1.S.C. vacated and remanded.

T Atlis well settled that when questions concerning a juror's fitness are raised, the trial
justice must conduct sufficient inquiry to make a reasoned determination whether the
juror should be discharged or may continue to serve. The Sixth Amendment requires
6di | i g e ntdprotsctthe deferidanty right to a trial by a fair and impartial
jury.o Id. at 725.

1T A"The juror said enough to raise an i mmedi
and the unfortunate failure to do so by the trial justice resulted in a violation of the
defendant's right to an impartial jury determination of hisguilté . Wi t hout f ur t h
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inquiry, the trial justice was not sufficiently informed of the issue to adequately
exercise his discretion.0 Moreover, a cautionary instruction to the jury cannot serve
as a substitute to voir dire of the individual juror. Id. at 725-26.

State v. Briggs, 886 A.2d 735 (R.1. 2005). Over def endant 0 ssticodsmissedt i on,
a juror mid-trial that had discussed the case with his wife, who herself had been attending the

trial and spoken with one of the stateds witn
did not abuse her discretion or violate defen

State v. Quinlan, 921 A.2d 96 (R.1. 2007). Trial judge did not abuse his discretion by refusing to
grant a mistrial and failing to admonish the jury based on juror misconduct. During the trial, one
juror spoke to others about the case, visited the crime scene, and read a news report about the
murder case. While the juror did speak about the case in general terms, he did not discuss

def endant 6s gandithe recordisclosedtimtahe ahar gurs ignored him. The
juror was dismissed and the judge issued a cautionary instruction to the remaining jurors.
R.1.S.C. affirmed.

1T Defense counsel ds acceptance oohstituitede |judge
waiver of the objection as an appealable issue.

State v. Delestre, 35 A.3d 886 (R.l. 2012). Trial courtdenied de f e nd a ninsGustthe e qu e s t
jury that in order to find the defendant guilty of murder each juror must unanimously agree to
one of the three theories presented by the prosecution. R.1.S.C. affirmed.

1 While each juror must agree that the state has proven every element of a crime
beyond a reasonable doubt, they need not agree on the theory of how the crime
occurred. No gener al requirement exists pursual
agreement on the preliminary factual i ssu

Juror Questions

State v. Sciarra, 448 A.2d 1215 (R.I. 1982). Trial judge committed reversible error when he (1)
answered a jury question outside of the presence of the defendant and (2) failed to read back the
witness testimony that would have answered the jury question on a critical issue at trial.

9 The trial justice committed error when he failed to inquire of the jury whether they
wanted[ t h e wtestimony a8l Illadké The defendant shall be present € at
every stage of the trial including the impaneling of the jury, and the return of the
verdict... 0 f ddgntd] eofineelrshould [be] given an opportunity to be heard
before the trial judgddale2-plond[ s] o to a |
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State v. Gomes, 590 A.2d 391 (R.1. 1991). Manslaughter case involving a couple that stabbed
each other. Jury came back with a question asking if defendant was guilty of manslaughter if the
killing was accidental. Judge merely repeated his definition of manslaughter, which never
addressed the jury question as to accident. R.I.S.C. reversed.

1 Repeating the original instruction is fine if it is apparent that the jury overlooked
some portion of the instruction or if repeating the instruction could clear up the
] ur comfusi@n.

1T Here the jury did not overlook anything.
clarify their question regarding an accidental killing. The judge should have
explained this clearly.

State v. Dame, 488 A.2d 418 (R.I. 1985). Arson case where the jury had a question about the
fire chief 6s afirestartedr Thatsal judge answéreg this quektion from her
notes instead of reading back portions of the

1 A-request from the jury to read back testimony should probably be honored.

1 If the judge attempts to summarize evidence, the summary must be complete and
impartial.

1 Summary must be completely accurate and must not invade the fact-finding province
of the jury.

1 Judge may not summarize only direct examination testimony if cross-examination is
also pertinent to the subject of the request.

State v. Adefusika, 989 A.2d 467 (R.l. 2010). While deliberating on a sexual assault case, jury
asked for a read-back of the events involving the defendant and complainant while they were on
a couch at d etfense aumselbbjected lahendhs jedge read much more of

compl ainantodos testimony than what .iSBe jury ha
affirmed.

T The court reporter al so r eadexdmmaidh. porti on
AAccordingly, the read-back was neither one-sided nor slanted in favor of either
party. Id. at 478.

T AWhen a jury makes a uld étgedrial justice de¢mtee t r i al |
request appropriate, conform his or her response to the request. The trial justice has
considerable discretion asldto how to resp
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Juror Bias

State v. Valcourt, 792 A.2d 732 (R.l. 2002). Two jurors in a child molestation case overheard a

conversation in which defendant was talking about DCYF and child support. The jurors informed

the trial judge and one was di smissed while t
because she insisted that the conversation would not influence her ability to remain fair and

impartial. R.1.S.C. affirmed.

1 Altis well-settled in this jurisdiction that the issue of whether a juror is disqualified
due to bias, prejudice or interestis lefttothedi scr et i on of ldtath3® t r i al
(quoting State v. Berberian, 374 A.2d 778, 781 (R.1. 1977)).

9 The trial judge conducted an in camera hearing and extensive inquiry before
determining that the comments were not so prejudicial as to arouse the passions of the

jury.

State v. Oliveira, 774 A.2d 893, 915 (R.1. 2001). During trial and in the presence of the other

jurors, a juror samdahtheéey 3$heutdi pusjiubdgegdt
Defendant argued that the comment was sufficiently prejudicial that the judge should have

granted a mistrial, or alternatively voir dired the remaining jurors. R.1.S.C. affirmed but noted

that defense counsel failed to request either of these remedies during trial.

State v. Lawless, 996 A.2d 166 (R.l. 2010). Defendant was not denied his Sixth Amendment
right to a jury representing a fair cross-section of the community, even though only five males
were represented in the pool of jurors, where he could not show that the exclusion of males was
systematic in nature.

T ATo de mopnimatfacieviolationaf the fair-cross-section requirement, the
defendant must establish: (1) that the gr-r
group in the community; (2) that the representation of this group in venires from
which juries are selected is not fair and reasonable in relation to the number of such
persons in the community; and (3) that this under representation is due to systematic
exclusion of the groupinthe jury-s el ect i ol atd68ocess . 0O
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ALLEN CHARGES

State v. Patriarca, 308 A.2d 300 (R.I. 1973). R.1.S.C. established a recommended Allen Charge
based upon the A.B.A. Model.

T Alt 1T s our opini on ¢nbedforadlationdofocestad e d e mon st
continued litigation over the validity of the Allen charge. Such a solution, in our
opinion, is to be found in the A.B.A. Project on Minimum Standards for Criminal
Justice, Trial by Jury, § 5.4 (a) and (b) (approved draft 1968). That section provides
that before deliberation the court may instruct the jury: (1) that in order to return a
verdict, each juror must agree thereto; (2) that jurors have a duty to consult with one
another and to deliberate with a view to reaching an agreement, if it can be done
without violence to individual judgment; (3) that each juror must decide the case for
himself, but only after an impartial consideration of the evidence with his fellow
jurors; (4) that in the course of deliberations, a juror should not hesitate to re-
examine his own views and change his opinion if convinced it is erroneous; and (5)
that no juror should surrender his honest conviction as to the weight or effect of the
evidence solely because of the opinion of his fellow jurors, or for the mere purpose
of returnildg32a verdict. o

State v. Souza, 425 A.2d893 (R.1.1981). Tr i al judgedés i mposition of
verdict, after two days of deliberations, was not coercive and did not violate the principles set
forth in Patriarca.

91 AWe do not accept the proposition that a time deadline added to an Allen charge is in
and of itself reversible error. Every Allen charge situation must be decided upon the
particular facts and circumstance s o f t he i n dld. a 900 u a l situati

T Thus, vi ewed as ssupplemanthl enstructiorhdel nof canthig teed
principal elements of the Allen charge most often criticized. It reasonably conformed
to the admonitions in State v. Patriarca, and was not coercive in respect to a time limit
or otherwise. Id. at 901.

State v. Oliveira, 882 A.2d 1097 (R.I. 2005). Defendants argued that the trial court committed

reversible error when, in response to the tainting and subsequent removal of one juror, it gave an

instruction tantamount to an Allen charge that describpedt he possi bi l ity of retr
t e r r thekelby eograing the jury to reach a final verdict regardless of whether any juror

harbored conscientious doubt. R.1.S.C. affirmed.

91 Supplemental jury instructions were meant to caution jurors about the serious
consequences that would result if the jury were tainted, not to coerce jurors to give up
their convictions in order to reach a unanimous verdict.
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State v. Luanglath, 863 A.2d 631 (R.I. 2005). Jurors deadlocked in a 10 to 1 vote (defendants

agreed to proceed with 11 jurors) sent a note asking the trial justice how to proceed. The trial

judge refused to inform counsel of the split before issuing t he Al I en ¢ hmationg e . D e
for a new trial was denied. R.1.S.C. reversed and remanded.

9 It was reversible error for the trial judge to withhold the numerical split from counsel.
fiTo ensure that defense counsel has sufficient opportunity to be heard before a
response i s sqateyitasmmpdrabve thahtte enfireucontends of the note
be revidatb48.d. 0

1 Although the Allen charge included the suggestions outlined in Patriarca, the trial
judge also informed the jurors that a retrial was imminent and would impose
significant time and expense burdens on the state and the defendant. The instruction
was coerciv e  anmpermis8ibly exceeded the boundaries of Patriarca. ad. at 644.

State v. Rodriguez, 822 A.2d 894 (R.1. 2003). Defendant convicted of first-degree murder
argued that the Allen charge was unduly coercive and that the trial judge should have asked the
jury whether additional deliberations would be beneficial before issuing it. R.1.S.C. held that the
trial justice properly charged the jury and affirmed.

1 Inassessing a challenge to an Allen charge on appeal, the court should apply a
totality-of-the-circumstances test. Id. at 900 (citing Lowenfield v. Phelps, 484 U.S.

231 (1988)).

State v. Gordon, 30 A.3d 636 (R.l. 2011). After lengthy deliberations, jury remained deadlocked

on a kidnapping charge but had reached a verdict on three other charges. The judge gave an

Allen charge, de s i g n e dsupplamentalgury anstréiction given by the court to encourage a

deadl ocked jury, after pr ol ®hegteedmpaisedontinoed,r at i on
the judge declared a mistrial on the kidnapping count, while the jury convicted the defendant of

second-degree sexual assault and acquitted him on two counts of first-degree sexual assault.

1T Double jeopardy did not bar defendantos r
mistrial by deadlocked jury.
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MOTION FOR NEW TRIA L

SUPER. CT. R. CRIM. P. 33: New Trial

On motion of the defendant the court may grant a new trial to the defendant if required in the
interest of justice. If trial was by the court without a jury, the court on motion of a defendant for
a new trial may vacate the judgment, take additional testimony, and direct the entry of a new
judgment. A motion for a new trial based on newly discovered evidence may be made only
within three (3) years after the entry of judgment by the court, but if an appeal is pending, the
court may grant the motion only on remand of the case. A motion for a new trial based on any
other grounds shall be made within ten (10) days after the verdict or finding of guilty or within
such further time as the court may fix during the ten-day period. A copy of the motion for a new
trial shall be filed with the trial justice contemporaneously with its filing with the clerk of the
court.

State v. Dame, 560 A.2d 330 (R.1.1989). i Fi r st t he trial justice mus
evidence in light of the charge to the jury. Using independent judgment, the trial justice must
pass upon the weight and credibility of the evidence and accept or reject conflicting testimony.
At that point all proper and appropriate inferences may be drawn from the evidence adduced at
trial. The trial justice must then determine whether the evidence presented a controversy upon
which reasonable minds could differ or whether the evidence failed to prove guilt beyond a
reasonable doubt. A new trial may be subsequently granted if the trial justice has reached a
different conclusion from that of the jury and if it is specifically found that the verdict is against
the fair preponderance of the evidence and fails to do substantial justice. The new trial motion
must be denied, however, if the trial justice finds that the evidence is balanced or reasonable
minds could differ.o

1 Inruling on a motion for new trial, the trial justiceshouldin r e f | ect a f ew seil
tialj usti ceds r e as @Gtaté vnBanach, 648 &.2d €363 (Rpl.al994).t . O

9 The United States Supreme Court has emphasized that not only must a juror be
convinced of the defendantds guilt beyond
must prove its case by proof beyond a reasonable doubt. Victor v. Nebraska, 511
U.S. 1,5 (1994).

1 Moreover, i1 [tis dritical that the moral force of the criminal law not be diluted by a
standard of proof that leaves people in doubt whether innocent men are being
condemned. It is also important in our free society that every individual going about
his ordinary affairs have confidence that his government cannot adjudge him guilty of
a criminal offense without convincing a proper factfinder of his guilt with utmost
c er t alnn Wigshig)397 U.S. 358, 364 (1970).

1 Inarguing that reasonable minds could not differ as to reasonable doubt, stress a very
strong reasonable doubt standard as enunciated in State v. Mendoza, 709 A.2d 1030
(R.1. 1998):
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Aét he Due Process Clause pr ot mudngroof h e
beyond a reasonable doubt of every fact necessary to constitute the crime with which he

accu

is chargedéthe reasonabl e doubt standard i

fact the necessity of reaching a subjective state of certitudeo f t he f act s
important in our free society that every individual going about his ordinary affairs have
confidence that his government cannot adjudge him guilty of a criminal offense without

n I S ¢

convincing a proper fact-finder of hisguiltwi t h ut most <certainty. o

State v. Dunn, 726 A.2d 1142 (R.1. 1999). In a sexual assault case, defendant was convicted
after a bench trial. While awaiting sentencing, the trial judge received numerous character letters
in support of defendant. At the motion for new trial, the trial judge, sua sponte, ordered a new
trial based upon ineffective assistance of counsel. R.1.S.C. reversed.

1 Ineffective assistance of counsel is a post-conviction remedy.

9 Trial judge cannot sua sponte order a new trial on grounds not specifically requested
by trial counsel.

«

T There is no 6énew trialdéd motion after a be
to hear additional testimony, or to order a new judgment.
State v. Salvatore, 763 A.2d 985, 990-91 (R.I. 2001). filn deciding a motion for a new trial, the
trial justice acts as a thirteenth juror and exercises independent judgment on the credibility of
witnesses and on the weight of t h e e v iQuong tate v. Banach, 648 A.2d 1363, 1367
(R.1.1994).
1 When ruling on a motion for a new trial, the trial justice must perform three analyses:
1. The trial justice must consider the evidence in light of the charge to the jury, a
charge that is presumably correct and fair to the defendant.
2. The trial justice should form his or her own opinion of the evidence. In doing
so, the trial justice must weigh the credibility of the witnesses and the other
evidence and choose which conflicting testimony and evidence to accept and
which to reject.
3. The trial justice must determine by an individual assessment of the evidence
and in light of the charge to the jury, whether the justice would have reached a
different result from that of the jury. Id. at 991 (citing Banach, 648 A.2d at
1367).
State v. Adefusika, 989 A.2d 467 (R.1. 2010). If, following the trial justice Sthree-part analysis
of defendantés motion for new trial, he fAdete
conclusion as that of the jury, Othe adal ysis

at 480 (quoting State v. Rivera, 839 A.2d 497, 503 (R.1. 2003)).
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T I'f the trial justice does not agree with
step:

A[ The t r i adeterjnine sviiethectlee erdiot is against the fair
preponderance of the evidence and fails to do substantial justice. If the verdict meets
this standard, then a new trial may be granted. However, the motion will be denied if
the trial justice determines that the evidence and the reasonable inferences drawn
therefrom are so nearly balanced that reasonable individuals could differ.0 1d.
(quoting State v. Rivera, 839 A.2d 497, 503 (R.I. 2003)).

T R.1.S. C. wi | | not reverse a trial justi ce
determination that #Athe trial jJustice con
mi sconceived materi al evidenceldat48l. at i ng t

State v. Champion, 873 A.2d 92 (R.I. 2005). Defendant argued that the trial judge extended the
10-day period within which motions for a new trial must be filed when she specified the date of
the first post-trial hearing. R.I.S.C. held that the comment was not a valid extension and as such,
the motion was not properly before the court.

State v. Woods, 936 A.2d 195 (R.I. 2007). Defendant convicted of child molestation was not
granted a new trial based on newly discovered evidence from a witness claiming that
complainant admitted after trial that she lied about being molested. The trial justice found
several inconsistencies in the new witnessé testimony that made it not credible, and found the
verdict supported by the testimony at trial. R.1.S.C. affirmed.

1 When considering a motion for a new trial based on newly discovered evidence, the
trial justice applies a two-prong test:

o AThe first pr on-gartieguirg, cconipirg ha tbegvidencefs o u r
(1) newly discovered since trial, (2) not discoverable prior to trial with the
exercise of due diligence, (3) not merely cumulative or impeaching but rather
material to the issue upon which it is admissible, (4) of the type which would

probably change the verdict at trial.o

o AOnce this first pr ong sfordhe heanrtgjusideioed, t h

determine i f the evidence presentded i s
6,5 l.

at 197 (quoting State v. Firth, 708 A.2d 526, 532 (R.I. 1998)).

State v. Richardson, 47 A.3d 305 (R.I. 2012). Prevailing on a motion for new trial carries a
lesser burden than prevailing on a motion for judgment of acquittal, because a judge deciding an
acquittal motion must view all evidence in favor of the state but a judge deciding a motion for
new trial may weigh conflicting evidence.
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T AUl nless a defendant can show that the p
her conviction upon the motion-for-a-new-trial standard, a defendant necessarily will
be unable to establish [thatfheor s he was entitl edlIldtab a | ud
317 (quoting State v. Pineda, 13 A.3d 623, 640 (R.1. 2011)).

State v. Karngar, 29 A.3d 1232 (R.1. 2011). In a breaking and entering case where the primary

issue was whether or not defendant had consentto enter hisex-gi r | f ri endds apart me
justice did not abuse his discretionngbhy denyi
stateds witnesses credible and the defendant

91 The Court articulated a very subtle but significant distinction in the wording of a
motion for new trial, which is important to which standard is applied by the trial
judge and which issues are preserved for appeal.

o A defendantds motion for new trial that
supporting the guilty verdicto or HAargu
i nsuf fi ci eimthe judgaekaiihing allevidente in favor of the
prosecution, without assessing weight or credibility. If any rational jury could
find each element met beyond a reasonable doubt, the motion must be denied;
ficonversely, if the trial justice grants the motion, it is tantamount to a judgment of
acquittal and retrialldat$35barred by doub

oln contrast, a motion for new trial co
weight of the evidenceo indépdndentjudgnenii r e t
in weighingtheevidenc e and passingraemnditndghantwiytone s s
retrial if deemed appropriate. 1d. (See Dame, above, for more detailed version of
this standard.)

n
h
e

T I'n support of the trial courttblsatcriddhdmnl a
defendant elects to testify, he runs the very real risk that if disbelieved, the trier of
fact may conclude that the opposite of hi
exists some other evidence of the defendant's guilt, disbeliefofad e f e rsslvarm t 6
testimony is suffici endtatlP36(qustingStatavi n a f i nd
Mattatall, 603 A.2d 1098, 1108 (R.l. 1992)).
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SENTENCING

Sentencing Factors

State v. Coleman, 984 A.2d 650, 655 (R.I. 2009). filn formulating a fair sentence, a trial justice

considers various factors including the severity of the crime, the defendant's personal,

educational, and employment background, the potential for rehabilitation, societal deterrence,

and the appropri at QuotngHate w Bettehcoue, 76p A.2d B9§, B9e nt . O
(R.1. 2001).

State v. Snell, 11 A.3d 97 (R.1. 2011). Sentencing benchmarks in RhodeIsland fiar e not
ma n d a andarepndyafigui de t o proporti on &dlemdnecabove) The f a
are used to Ajustify departure from the bench

T Aln addition, the Superior Ctoethatt sentenci
o[s]ubstantial and compelling circumstanc
includebd Oharm to the victim,6 6defendan
commi ssion of the crime, 6 6defendant ds at
remorse, repentance, hostility),d and 0ot
or aggravate theohlfatflnder ds cul pability. 6

State v. Tiernan, 645 A.2d 482 (R.1.1994). Wi t h respect to the potenti:

trial justice may consider a defendantdos atti
his inclination and capacitytotakehisp | ace as an honest and useful

1 In addition to the five sentencing factors identified by the R.1.S.C. (see Coleman
above), the trial justice may also justif
contrition and consideration for the victims of his or her criminal activity and pled
guiltytot he c¢cr i me c h a rptagidg.gulty fiwdivesd brdaccamagt af n t
rights,0 while also sparing public resources and saving the victim from publically
recounting his victimization, sucht h at d emayproperby betexterided a certain
amount of leniency in sentencing.0 1d. at 485.

T R.1.S.C. has fispecifically prohibited the
defendant 6s refusal t o plheldindthegtateitditt y or hi
burden of proving guilt beyond a reasonab
unconditionally extended t o dmpoeseai nal def e

penalty upon a defendant in the form of an enhanced sentence for invoking such
rights would amount to a deprivation of due process of law, and that we shall not
c ond olnh & 4895-86.
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State v. Marini, 638 A.2d 507, 518 (R.1. 1994). In infjposing sentences, trial justices are bound

only by statutory | imitséThe sentencing just:.
punishment than that recommended by the state. In formulating a fair sentence, the trial justice
bears the affirmative duty to treat each defendant separate | y, f ocusi ngsumque t he i r

background and character. He should consider the gravity of the crime, the possibilities for
d e f e rs cthabmlitatiion, deterrence to others, and the appropriateness of the punishment for the
crime. o

State v. Gonzalez, 84 A.3d 1164, 1166 (R.1.2014)Def endant 6 s age not a f ac
consideration. AfWe see no rreasansdaenision.@ehgva e st i on
previously held that a defendant's age is not a determinative factor in a motion to reduce

sentence. See State v. Lynch, 58 A.3d 146, 149 (R.1. 2013). ©

Armenakes v. State, 821 A.2d 239 (R.I. 2003). Noting that a judge may properly consider an
Alford plea as a relevant factor in sentencing.

Mattatall v. State, 947 A.2d 896, 899 n. 4 (R.I. 2008). An Alford plea qualifies as a conviction
and may | ater be used Afor any |l egitimate pu
enhancement, i mpeachment, and in coll ateral

"
p
Consecutive Sentences

State v. Ballard, 699 A.2d 14 (R.1.1997). R. I . S. C. struck down the tri
consecutive life sentences followed by sixty-five years to serve.

T AAlthough a sentencing justicebs decisi ol
be sentenced to serve concurrent or consecutive sentences is discretionary,
contemporary thinking is that consecutive sentences are appropriate only in rare
i nst anc e $iv Lmences fraa single course of criminal activity presents
special dangers in complying with the constitutional requirement that all punishment
ought to be propoldati8onal to the offense. (

1 While Ballard may remain an effective source of persuasive authority during
sentencing hearings, it no longer holds any precedential value in Rhode Island. In
State v. Snell, the R.1.S.C. rejected thed e f e nd a nt 6Bzllard, eolnterangy c € 0 n
t h ahts Coiirt has since all but overruled Ballard, r ecent |l y hol ding tF

decl i ne dBallar as & hrightaibe éule with respect to consecutive
sentencesoe. Fur t h e rBallard/eas ad dbarrdtiendtbagwei z [ e d |
now holdé is of | itt &nellv.dtate 11 A.3dP% WX(RIdent i al

2011) (quoting State v. Coleman, 984 A.2d 650, 656 (R.I. 2009)).
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0 See also State v. Vieira, 883 A.2d 1146, 1150 n. 3 (R.I. 2005), reiterating that the
holding in Ballard should be read narrowly as applying to the facts in that case.

State v. Guzman, 794 A.2d 474 (R.1.2002). R1 . S. C. af f i r miegbsitionrofe t r i all
consecutive life sentences, noting that Ballard does not require that sentences be concurrent.

1 When determining whether the sentences will run concurrently the trial judge may
properly consider the aggravating circumstances of the crimes and the deterrent
impact of the sentences.

State v. Rodriguez, 822 A.2d 894 (R.1. 2003). Because the Rhode Island General Assembly
specifically authorized consecutive sentences for crimes of violence while using a gun, the
imposition of cumulative punishment does not violate the double jeopardy clause of the Rhode
Island Constitution.

State v. Monteiro, 924 A.2d 784 (R.1. 2007). Mandatory, consecutive life sentences for first-
degree murder and using a firearm while committing a crime of violence resulting in death were
appropriate sentences and did not constitute cruel and unusual punishment for seventeen-year-
old offender who killed an innocent bystander during a gang-related gunfight.

State v. Coleman, 984 A.2d 650 (R.1. 2009). Trial court was justified in departing from
sentencing benchmarks and sentencing defendant to consecutive sentences totaling twenty-five
years for breaking and entering, simple assault, and driving a motor vehicle without consent of
the owner. R.1.S.C. affirmed.

1 The trial justice justified the imposition of consecutive sentences on several bases.
Firstt he defendant dofdtheomi tbmmreaki i
instead the crimewasione of vi ol ence, ¢é aheaged e m
crime, a crime for profit, with no regard, whatsoever, to the rights of [his victims],
and without regard to the | aw. 0 The def e
trial, o Al acked any remorse for his actio
responsibilitye otriCuil tjoups toifc et hdaete, metdh t he
societyo and a Apoor candidate for rehabi
extensive criminal history. 1d. at 656.

guand
e t a

u
di t

1 While the R.1.S.C. had been gradually distancing itself from State v. Ballard for a
number of years, Coleman was the first case in which the Court formally recognized
the abrogation of Ballard. Nonetheless, the most recent cases on this issue (e.g.,
Colemanand Snelll)d o not suggest that the Courtds i
sentences to trend toward a prevailing norm. The cases suggest only that the Court
has become more open to consecutiande sent e
will be very hesitanttoint er f er e with a judbgmdns di scr et
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Coleman, the Court still favorably quoted certain parts of Ballard, including its
standard for reviewing a motion to reduce sentence:

AA manifestly excessive sewneagce I S a ¢
generally imposed for similar offenses when the heavy sentence imposed
i s without Bjllards609 Af2d atl8.t i on. 0O

1 Inexplaining their abrogation of Ballard, the Coleman court called Ballard a factual
Aeelr rati on, 0 i mpnistgkenly caused themtto reactiioe gerferausly s
in crafting the rule of law in Ballard. It is noteworthy then that the difference in result
between Ballard and Coleman stems largely from the factual circumstances in each
cased Ballard had mitigating factors in his favor and Coleman had many aggravating
factors against him. Despite the strong wording against Ballard in cases like Coleman
and Snell, the reality is that they do not stray as far from the holding in Ballard as
they claim. Both cases would easily fit into the exception already carved out in
Ballardf or al |l owi ng consecutive sentences whe
extraordinary aggravating circumstances. O

9 For that reason, even though Ballard is no longer binding on the courts, it remains
valuable persuasive authority when advocating for concurrent sentences. Because of
the many aggravating factors present in the Coleman and Snell cases, it is not difficult
to factually distinguish cases as being less severe than those and argue that a more
moderate approach in sentencing (akin to Ballard) would be more appropriate.

State v. Snell, 11 A.3d 97 (R.1. 2011). Declining to follow Ballard and instead relying on
Coleman, R.1.S.C. found that the viciousness of the crimes, along with the many other
aggravating factors cited by the trial justice, justified the imposition of consecutive sentences
against defendant in this felony domestic assault case. The Court found the most significant
factor to be that there were two, non-simultaneous assaults on two different victims.

State v. Chase, 9 A.3d 1248 (R.I. 2010). Consecutive sentences were not unduly harsh where

defendant fatally stabbed two people and voluntarily agreed to the consecutive sentences as part

of a plea agreement that reduced two counts of first-degree murder to manslaughter. In deciding

this case, R.I.S.C. again cited favorableto Colemana nd r ej ect ed deBaldm.dant 6s

Linde v. State, 78 A.3d 738 (R.I. 2013) the defendant received a mandatory life sentence for
discharging a firearm during a crime of violence running consecutively with a 40-year sentence
for murder. The R.1.S.C. ruled that this does not constitute cruel and unusual punishment. The
mandatory consecutive sentences imposed in this case do not violate the prohibition against
double jeopardy.
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Habitual Offenders

R.I. GEN. LAws § 12-19-18. Habitual criminals

(a) If any person who has been previously convicted in this or any other state of two (2) or more

felony offenses arising from separate and distinct incidents and sentenced on two (2) or more

occasions to serve a term in prison is, after the convictions and sentences, convicted in this state

of any offense punished by imprisonment for more than one year, that person shall be deemed a
Ahabitual criminal . o Upon conviction, the pe
by imprisonment in the adult correctional institutions for a term not exceeding twenty-five (25)

years, in addition to any sentence imposed for the offense of which he or she was last

convicted....

State v. Chiellini, 762 A.2d 450 (R.l. 2000). Sentencing justice committed reversible error by
refusi ng sthatarntaddidonal it reaghuietsu a $enteoce bie imposechoh defendant.
R.1.S.C. vacated the sentence and remanded for resentencing.

1 A person found by a preponderance of the evidence to be previously convicted in
Rhode Island or any other state of two or more felony offenses arising from separate
incidents and sentenced on two or more occasions to a term in prison, will be
consideredra mimalbiot dall | owi ng aldatdddbvi ct i or
n. 4 (citing R.I. Gen. Laws § 12-19-21)).

9 Atrial court upon finding a defendant to be a habitual criminal must impose an
additional consecutive sentence, though the term is entirely within the discretion of
the sentencing justice, whether months or years and whether suspended or to be
served, up to the maximum of twenty-five years.

State v. Burke, 811 A.2d 1158 (R.l. 2002). Defendant qualified as a habitual offender based on
two prior felonies, despite being imprisoned on only one of the convictions and receiving a

suspended sentence for the other. A suspende
prisono because it is an i mpoRsl.8&duppeldi son term
defendant 6s sentence of f i v eenadditbmlyearfapar | nt i mi

habitual offender.

T Notice of the stateds intent to pursue a
Adefendant i s not misled, surprised or de
convi cldiatdle8 . 0O

T When the state gives defense counsel t he

the defendant has properly received notice, even if the state amends the notice at a
latertimetocenteron a di fferent conviction on defe
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State v. Kilburn, 809 A.2d 476 (R.l. 2002). Habitual offender statute does not violate double
jeopardy, and thirty years for assault with a dangerous weapon and firearms convictions plus an
additional twenty years as a habitual offender was not an excessive sentence.

State v. Smith, 766 A.2d 913 (R.l. 2001). Two prior sentences imposed on the same day and
ordered to be served concurrently could not be considered separate sentences within the scope of
the habitual offender statute. However, double jeopardy did not preclude the state from seeking
the sentence again at a later time based on a different prior sentence.

1 State also failed to establish prima faci
because they offered docket face sheets as evidence not accompanied by the
statutorilyrequirediaut henti cated copies of former |

Mattatall v. State, 947 A.2d 896 (R.I. 2008). Alford plea is a valid conviction that affords no
protection from habitual offender statute.

State v. Werner, 851 A.2d 1093 (R.I. 2004). De f e n d-fva yead ssntericenieder they
habitual offender statute was vacated on appeal because the state had failed to properly provide
notice.

9 If the state intends to seek habitual offender status for a defendant, the statute requires
not i ce 0 Mive (4D days of thearraigyment, but in no case later than the
date of the pretrial confer emimte 0 Her e,
defendant and the mistake was not discovered until it was mentioned by the judge
during sentencing.

State v. Marsich, 10 A.3d 435 (R.I. 2010). Notice filed by state was adequate under habitual
offender statute, where notice sent to defense counsel stated that defendant was subject to the
imposition of an additional sentence as a habitual offender upon conviction of the instant
offense,and d e f e n criminat récad was attached with two felonies circled.

T AAl't hough we deem this notice to be suffi
statute, when an accused faces the possibility of serving an additional twenty-five
years in prison because of two previous felony convictions, care should be taken to
provide that defendant with appropriate notice that specifically identifies the
convictions that serve as the basis for habitual-offender classification. This was not
done in this case, as evidenced by the shoddy, yet adequate, notice provided to
def en ddaarddl. ©

1 The defendant also requested that R.1.S.C. adopt a rule limiting the number of years
that the state may go back to find convictions to use for habitual-offender status. The
Court denied the request, stating the clear language of the statute indicated that the
time period for using convictions was limitless.
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Motion to Reduce Sentence

SuUPER. CT. R. CrIM. P. 35: Correction, Decrease or Increase of Sentence

(a). Correction or reduction of sentence. The court may correct an illegal sentence at any
time. The court may correct a sentence imposed in an illegal manner and it may
reduce any sentence when a motion is filed within one hundred and twenty (120) days
after the sentence is imposed, or within one hundred and twenty (120) days after
receipt by the court of a mandate of the Supreme Court of Rhode Island issued upon
affirmance of the judgment or dismissal of the appeal, or within one hundred and
twenty (120) days after receipt by the court of a mandate or order of the Supreme
Court of the United States issued upon affirmance of the judgment, dismissal of the
appeal, or denial of a writ of certiorari. The court shall act on the motion within a
reasonable time, provided that any delay by the court in ruling on the motion shall not
prejudice the movant. The court may reduce a sentence, the execution of which has
been suspended, upon revocation of probation.

(b).Increase in sentence. Within twenty (20) days after the filing of a motion to reduce a
sentence, the attorney general may file a motion for an increase in said sentence. The
court on its own motion, after the filing of a motion to reduce a sentence, may
increase said sentence. Whenever a judge increases a sentence, the reasons for so
doing must be made part of the record and must be based on objective information
concerning identifiable conduct on the part of the defendant occurring after the time
of the original sentencing proceeding.

State v. Brown, 755 A.2d 124 (R.1.2000). Tr i al justice increased defe
Rule 35 hearing. R.1.S.C. reversed.

T AThe record reveals that the trial justic
deci sion to increase the defendantods sent
statement that defendantds sentence to se
defendant 6s having filed a RulPearce88earmot i onét
instruction that wvindictiveness must pl ay
Id. at 125 (citing North Carolina v. Pearce, 395 U.S. 711, 725 (1969)).

1T "Rule 35 permits a defendant to file a mo
days after the sentence is imposed, or within 120 days after this Court or the United
States Supreme Court has affirmed the sentence. Once a defendant files such a
motion, the attorney general may file a motion seeking to have the sentence
increased. If a motion to reduce sentence has been made, the trial justice also may
increase the sentence upon his or her own motion. Decisions concerning Rule 35
motions are within the sddund di scretion o
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State v. Cote, 736 A.2d 93 (R.1.1999). iA moti on to reduce a sentenc
leniency, and this Court has stated that rulings on such motions lie within the discretion of the

hearing justice. Thecour t may g r a n tdecitlehoa reflectian or onrthe bastsofi t A

changed circumstances that the sentence originally imposed was,f or any reason, und

State v. Smith, 676 A.2d 765 (R.1.1996). il n passing on a defendant s
sentence is assumed valid. The court is simply asked to reconsider its prior determination. No

new facts in mitigation need be presented to the court, although such information obviously will
strengthen the motionéThe rationale for such
passage of time, the defendant may find the sentencing justice in a more sympathetic or receptive

frameofmin d . 0

State v. Pacheco, 763 A.2d 971, 983 (R.I. 2001). R.1.S.C. has held that "only when the record
unswervingly points to the conclusion that there is no ‘justification’ for the imposition of a
sentence that is 'grossly disparate from sentences generally imposed for similar offenses' shall we
modify or revise a sentence imposed in the exercise of a trial justice's discretion.” Quoting State
v. Crescenzo, 332 A.2d 421, 433 (R.I. 1975).

State v. Guzman, 794 A.2d 474 (R.1. 2002). Good behavior in prison is expected and does not
warrant a reduction in sentence.

State v. Brown, 865 A.2d 334 (R.1.2005). Tr i a | court erred by denying
motion without a hearing. Although Rule 35 does not explicitly afford the movant a right to a

hearingpfa hearing should be hel dtruyexceptionalespect t o

circumstancesob ecause of the Acrucial i mportance of t
where significant | i ber t ySeealso Stgerv.dCphage P38 R.2di nt er e s
147,148-49 (R.1.2008) ( r ej ect i ng t h e Browmawasidtsratherchantbiedmg i on t |
precedent, and reaffirmingth e def endant 6s right to a Rule 35

State v. Goncalves, 941 A.2d 842, 848 (R.1. 2008). As an issue of first impression, R.1.S.C. held

t hat fAa hearing justice who corrects an ill eg

entire initial sentencing package to preserve the originally intended sentencing scheme, so long

as the corrected sentence doesnote x ceed t he sentence originally |
9 This process, knownasre-b u n d | i n gwhenone ar maresomgonents of a

defendant& sentence are held to be illegal and the hearing justice thereafter corrects

theentires ent enci ng packaageatien tdred eorr itgd néad f fsee
1d. at 847 (quoting United States v. Martenson, 178 F.3d 457, 462 (7th Cir. 1999)).

By permitting re-bundling, the R.1.S.C. adopted the majority approach of the

jurisdictions that have decided the issue.
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State v. Bouffard, 35 A.3d 909 (R.1. 2012). Following on the heels of Goncalves (see above), the
R.I1.S.C. once agai n-bamfdil i mgd of hea tdreifahdaondmBtsd
sentence. Defendant had been sentenced to prison and probation on breaking and entering

charges in 1991, 1996, and 2000, before being arrested again in 2006. For the 2006 offense,

defendant was deemed to be a violator of his probation and he was sentenced to seven years in

prison under his 1996 probation. At his subsequent Rule 35 hearing, the hearing justice

determined that the sentence was illegal because the 1996 term of probation had actually expired.
However, rather than rel ed&ue dd efdedn chd rst ,s etnlt e nit
applying the seven year prison term to his 2000 probation.

9 Defendant first argued that the hearing justice lacked the authority to re-bundle his
sentence, because he was not the original sentencing justice (who had since retired).
R. I . S. C. itidthe inteht of the ariginalfsentencing court that lies at the heart
of the re-bundling analysis, and that intent may be permissibly ascertained by another
justice of that c oSl the hearmgjusticednust preservethe e d ar i
s e nt e ngna idtent aral camnot exceed the original sentence. Id. at 917.

9 The Court also found that the re-bundled sentence met the intent of the original
sentencing justice. Furthermore, the Cou
eventual dismissal of the underlying criminal charge that formed the basis for the
violation (due to the timing of the appeal, the 2010 amendments to § 12-19-18 were
not applicable to the issue; see ACol |l ate

State v. Mendoza, 958 A.2d 1159 (R.I. 2008). Life sentence for second degree murder was not
without justification or grossly disparate from other sentences for similar offenses, considering
that the victim was a young, defenseless boy and inviewoft he | mpact on t he vic

1T "Any comparison of sentences can be misle
pl aced on this one factor in assessing wh
Even if disparate, what matters isthatthes ent ence was not one bey
power to impose, nor was it patently unjustified. 1d. at 1163 n. 4.

T "A motion to reduce sentence IS not the ¢
or quality of tldhaell68.t at ebs evidence. 0

State v. Coleman, 984 A.2d 650, 655 (R.I. 2009). Defendant was not entitled to a sentencing

reduction when he received twelve-and-a-half years in prison for breaking and entering, but his

accomplice receivedonlyt en year s. AConfederates need not
same cri me. o

State v. Ruffner, 5 A.3d 864 (R.1. 2010). De f e n d a rb¢hdvisr and rehabditative efforts in
prison were matters to be considered by the parole boardd not the trial court in ruling on a
motion to reduce sentence. The trial judge reasonedthath avi ng At aken advant ag:
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in the early stages of a prison sentence was not a persuasive reason to assume that defendant
could be rehabilitated. R.1.S.C. affirmed.

State v. Chase, 9 A.3d 1248 (R.1.2010). T A pl ea agreement does not pr
l ater filing a mot i on Htoave vt@aQpuwt &as recagmizedidhatitt t o R
is certainly proper for motion justices to accord this factor considerable significance in deciding

whether to exercise their dischhattt2bbon t o grant t

1 In addition, defendant was not entitled to counsel at his Rule 35 hearing. Because a
motion to reduce sentence is a posttrial proceeding after conviction,itii s not a
criminal prosecution, and thus it is our opinion that it is not a Gtage of the
proceeding6to which the procedural right to counsel attaches.0 (Defendant argued
the issue only under Rule 44 and not due process or the Sixth Amendment). Id. at
1254,

9 The Court hinted that if a motion to increase sentence was pending under Rule 35(b),
then their result on the right to counsel issuemay have been different
prospect of éaddi tld onal |l oss of |l iberty. o

9 Trial court did not err by denyingde f endant 6 s request for stat
regarding the sentences imposed on other defendants convicted of manslaughter. The
information would have had onlya mi ni ma | themgtianartd previous
cases have ratstobsgntencezaenparisonhiganot adéguate to meet the
heavy burden that a defendardatl@bh.st sati sf

State v. Chhoy Hak, 30 A.3d 626 (R.1. 2011). Trial justice was not required to consider

i mmi gration consequences when ruling on defen
was to be subject to a federal immigration detainer after release from state custody. He argued

that the trial justice abused his discretion by not considering this factor, where the detainer could

subject him to indefinite detention if his home country was unwilling to accept him. R.I.S.C.

affirmed the trial court, finding thattheas ser t i on of i ndkoflyi nite det en:
specul ativedo and, regardless, an i mmigration
aut hold.iat629.. o

State v. Graff, 17 A.3d 1005 (R.I. 2011). Two years into a ten year prison sentence for driving
under the influence, death resulting, defendant filed a motion to modify sentence to allow for
work release. The original sentencing justice granted the motion, relying upon the DUI, death
resulting, statute to conclude that he still had residual authority to modify the sentence at that
point in time. The DOC appealed and R.1.S.C. vacated the modification.

1 The DUI, death resulting, statute at issue vests the sentencing judge with the

discretion to sentence first-time offender to any unit of the ACI. For general
purposes, though, the key issue in this case was whether sentencing is a one-time
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event or an ongoing process where the sentencing judge retains his or her
discretionary powers.

T AThere is nothing in the statute that in
of ongoing process. Rather, sentencing i
di scretiond6 that this statute a&slgcords to
referring to a discretion that is exercisable when the judge pronounces the
sentenceand that, except as otherwise explici
exi st after théotatl®ent takes place. 0

S

9 fiThe hearing justice in the instant case had the authority to order the defendant to the
work-release program at the timeofh e r s e n tb Ire did not age the
continuing authoritytothe r eaf t er g r a MotionttoclModifd ef endant ' s
Sentence.6 dd. at 1012.

Proportionality

McKinney v. State, 843 A.2d 463, 470 (R.l. 2004). To determine whether the gravity of the

offense is commensurate with the harshness of the sentence the court must consider the

following, fthenatur e of t he crsicrmialhit hteodef emidaintgnttat e | e
when it classified the crime, and the sta t s@ublic safety interest in incapacitating recidivists.

While these factors guide our analysis, this list is not exhaustive. We also consider [whether the

defendant] consentedtothesent ence in [t he] plea agreement. 0

State v. Morris, 863 A.2d 1284 (R.1.2004). Al t hough defendant s senten:
than his co-defendants and notably higher than other defendants in the state convicted of the
same offense, the trial justice did notabusehi s di screti on by denying de

reduce sentence. The sentence was not Agross
defendant 6s higher sentence, and Acompari son
Al i m ted value. 0

1 While first codefendant received a 50-year sentence for his seven-count conviction
(43-percent of the maximum possible prison term), defendant received 89-percent of
the maximum. This increase was largely justified by the determination that defendant
played a more active role in the home invasion. A second codefendant received only
a 10-year sentence for pleading guilty to 12 counts, but the case against him was
much weaker and he made an early acknowledgement of guilt and responsibility.

1 Defendant also cited statistics that in the past ten years, only one other defendant
received a sentence similar to his for the same crime, and most were significantly
l ower . Al l of these statistics were unayv
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State v. Monteiro, 924 A.2d 784 (R.1. 2007). Statute requiring mandatory, consecutive life
sentences for first-degree murder and using a firearm while committing a crime of violence
resulting in death did not constitute cruel and unusual punishment under the United States
Constitution or the state constitution.

T A constitutional violation under the Eigh
Awi | | be found only in extreme circumst an
di sproportionate to the offenses for whic
thresholdi s met, only then will the court <cons
sentence to simil adddtds si tuated defendant s

T The burden is on the defendant to show th

Sentencing and Appeal from DistrictCourt

State v. Avila, 415 A.2d 180 (R.1. 1980). Defendants appealed for a jury trial in Superior Court,
under § 12-22-1, following their assault and battery convictions at a jury-waived trial in the
District Court. The court granted the appeal but denied the request for a jury trial. R.1.S.C.
reinstated the claim.

T Defendant sé wai ver o DistricttCeurt caninag dfiféctthe o j ur y t
statutory rights of the defendant appealing to the Superior Court following conviction.

T Defendants have a constitutpiednalo roif dletn steo
offense carrying a maximum penalty of more than six months) and it was
unconstitutional to deny that right on appeal for trial in the Superior Court.

T The judgedbs erroneous denial of a jury tr
impose a sentence higher than the $100 fine defendants received from the District
Court . However, Athe Superior Court poss
trial de novo more severe than that i mpos

of fense had a maxi mum penh.lattl8-830f one year

State v. Brown, 899 A.2d 517 (R.1. 2006). Jury found defendant guilty of disorderly conduct and
the trial judge ordered the case filed for a period of one year. Defendant appealed that order to
the R.1.S.C., and R.1.S.C. dismissed the appeal for lack of a justiciable issue.

1 Rhode Island law provides a right to appeal from a final judgment. Following a

conviction in a criminal trial, the sentence is the finalju d g me n't . ifBecause
was filed, pursuant to § 12-10-12, no sentence has been imposed and therefore no
final judgmekhit has entered. o
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91 Defendant may only appeal if she fails to maintain the conditions of her filing, is
brought before the court, and receives a sentence under the original charge.

State v. McManus, 950 A.2d 1180 (R.1. 2008). Defendant appealed to the Superior Court from a
District Court bench trial where he was convicted of disorderly conduct and acquitted of simple
assault. The Superior Court judge dismissed the charges after determining that the District

C o u rfindidgs at trial were erroneous. R.1.S.C. vacated and remanded for trial.

(o)

1 nBecause the Superior Court trial jJjustic
review of the District Court trial judgebo
District Court judgment is appealed under 8 12-22-1, the state, as well as the accused,
is entitled to a trial de novo. dd. at 1182.

State ex rel. City of Providence v. Auger, 44 A.3d 1218 (R.l. 2012). Defendant who was found
guilty and assessed a $200 fine in Providence Municipal Court for violating city noise ordinance
was entitled to a jury trial on appeal in Rhode Island Superior Court as a matter of law.

T Providence contended that the Superior Co
appeal because defendant was convicted of a violation that was not criminal in nature.

1 Altis well established that a jury trial is required for those defendants who have been
convicted of a vi ol at Indeerminifgahetheras o6 cr i mi n a
particular charge triggers the right to [appeal to Superior Court for] a jury trial, we
consider whether the offense at issue or an analogous offense was triable by jury at
the time of the adoption of the Rhode Island Constitution or at common law.0 1d. at
1227; see also R.1. Gen. Laws § 12-22-9 (governing appeals from municipal courts).

1 R..S.C.heldthatthiscasehad t he Ai ndi ci a of coofarthemi nal ity
rightofajurytria. Pol i ce officer needed probabl e ce
loud music playing, defendant received a summons issued by the Providence police
officer, and state and common law have a long history of criminalizing loud and
unreasonable noise.

1 To show the distinction between criminal and non-criminal violations, R.1.S.C.
compared Aptt v. City of Warwick Building Dept., 463 A.2d 1377 (R.1. 1983)
(defendant convicted of zoning violation had no right to Superior Court de novo trial
by jury), with State v. Vinagro, 433 A.2d 945 (R.1. 1981) (defendant charged with
animal cruelty was entitled to jury trial).
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ETHICAL DILEMMAS AT TRIAL

Client Wants to Present False Evidence or Testimorgt Trial

R.l. RULES OF PROF'L CONDUCT R. 3.3: Candor Toward the Tribunal

(@) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of
material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to
the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a
witness called by the lawyer, has offered material evidence and the lawyer comes to
know of its falsity, the lawyer shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other
than the testimony of a defendant in a criminal matter, that the lawyer reasonably
believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person
intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to
the proceeding shall take reasonable remedial measures, including, if necessary, disclosure
to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and
apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

(d) In the ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to
the lawyer that will enable the tribunal to make an informed decision, whether or not the
facts are adverse.

T The operative | anguaddERMI dNOns¢Qi@i¥soed i n t he
subjective and a lawyer must have ACTUAL KNOWLEDGE OF FALSITY before she/he
is obliged to do anything pursuant to Rule 3.3.

9 Solution: Although it is dicta, in Nix v. Whiteside, 106 S. Ct. 988 (1986), the United
States Supreme Court discussed several approaches and solutions when counsel knows
that a defendant/witness is about to present false evidence. These include:

1. Refuse to call the witness and present the false evidence;

2. Withdraw from representation;

3. Let the defendant/witness take the stand but decline to affirmatively assist the
presentation of perjury by traditional direct examination and instead stand
mute while the defendant/witness presents the false version in narrative form
on his or her own;
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4. Refrain from discussing the known false testimony in closing argument;
5. Remonstrate with the client before doing any of the above.

State v. McDowell, 681 N.W.2d 500 (Wis. 2004). Defense counsel committed error by
substituting narrative form questioning for traditional questions and answers because defendant
never expressly admitted his intent to testify falsely and counsel failed to inform defendant,
opposing counsel, and the court of the change in questioning style prior to using narrative.
However, the error caused no prejudice to defendant.

Larngar v. Wall, 918 A.2d 850 (R.I. 2007). Defendant filed a motion for post-conviction relief
based on ineffective assistance of trial counsel. At trial, counsel believed that defendant intended
to present perjurious testimony and attempted to dissuade him from testifying. When the

defendant insisted, trial counsel threatened
counsel brought the issue to the trial justice in an ex parte chambers conference. Under the trial
justiceds advice, counsel continued with the
testify.
T R.1.S.C. held that the attorneyébés actions
professional conduct and did not create a conflict of interest amounting to ineffective
counsel.
1T ADebate still continues about an attorney
where a defendant cannot be persuaded against presenting false testimony. 1d. at 863-
64.

1 Although a defendanthasacon st i t ut i onal right to testif)
right does not extend to testifying falsely. ad. at 864 (quoting Nix v. Whiteside, 106
S. Ct. 988, 997 (1986)).
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Threats, Sensitive Information& Rule of Confidentiality at Trial

R.l. RULES OF PROF'L CONDUCT R. 1.6: Confidentiality of Information

(@) A lawyer shall not reveal information relating to the representation of a client unless the
client gives informed consent except for disclosures that are impliedly authorized in order to
carry out the representation, and except as stated in paragraph (b).

(b) A lawyer may [but is not obligated to] reveal such information to the extent the lawyer
reasonably believes necessary:

(1) to prevent the client from committing a criminal act that the lawyer believes is likely
to result in imminent death or substantial bodily harm;
(2) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against
the lawyer based upon conduct in which the client was involved, or to respond to
allegations in any proceeding concerning the lawyer's representation of the client;
(3) to secure | egal advice about the | awye
(4) to comply with other law or a court order.

State v. Juarez, 570 A.2d 1118 (R.1. 1990). Defendant sought to obtain the results of a polygraph

test that the co-defendant took at the direction oftheco-d e f endant 6 s attorney.
the test results were not discoverable because they were protected by the attorney-client privilege

and were not in possession of the State.

People v. Belge, 372 N.Y.S.2d 798 (N.Y. App. Div. 1975). In light of attorney/client
relationship, failure of attorney to disclose, prior to trial, his discovery of body of one of murder
victims made by virtue of client's disclosure to counsel, did not provide proper basis for charging
attorney with criminal offenses related to disposal of bodies. Therefore, indictment against
attorney should be dismissed.

Sanford v. State, 21 S.W.3d 337 (Tex. App. 2000). Trial court improperly allowed the State to
disclose to the jury that it was defendantds
instrumentality of the crime (i.e. an automob
attorney client privilege, his convictions for the aggravated offenses of kidnapping and assault

with a deadly weapon were reversed and the case remanded. But cf. Motilla v. State, 78 S.W.3d

352 (Tex. Crim. App. 2002) (holding that substantial evidence of guilt must be considered in a

harm analysis for non-constitutional errors committed at trial).
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Newman v. State, 863 A.2d 321 (Md. 2004). Defendant was convicted of conspiracy, attempted
murder, assault, and burglary after the trial court compelled her divorce attorney to testify
regarding a Rule 1.6 disclosure he made after defendant communicated her plan to kill one of her
children and frame her husband. Before making the Rule 1.6 disclosure, the attorney repeatedly
asked his client to convince him that her plan was not real (and merely the result of frustration,
anger, and fear), and warned her that he would inform the judge if she did not convince him.

The court noted that the Rule 1.6 discretionary disclosure was reasonable, but more importantly
held that it did not obviate defendant’s attorney-client privilege. Consequently, counsel’s
testimony was inadmissible, defendant's conviction was reversed, and the case was remanded.

1 Practice Tip: A lawyer is permitted but not required to reveal information to prevent the
client from committing a criminal act that the lawyer believes is likely to result in
imminent death or substantial bodily harm. When the lawyer makes a moral (as opposed
to a legal) decision to reveal this information, this rule protects her/him from sanctions.

State v. von Bulow, 475 A.2d 995 (R.l. 1984). Documents in possession of attorney, who was
hired by family members to investigate whether defendant attempted to poison his wife, were
protected from disclosure to the defendant by the attorney-client privilege. However, once the
attorney selectively disclosed some confidential documents to help the state build its case, the
attorney-client privilege was waived and the disclosure of all related documents was required to
the defendant.

9 The rationale is that the attorney may not disclose communications it considers favorable
to its position while insisting upon protection of the privilege for damaging
communications.

1 In addition, other communications were determined to be unprotected by the privilege
because disinterested third persons were present during some of the meetings between
attorney and clients. A T] he presence of
transmittal of information will belie the necessary element of confidentiality and vitiate
t he pr ildvat 1008 (quetingdHearn v. Rhay, 68 F.R.D. 574, 579 (E.D. Wash.
1975)).
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Witnesses Who May Incriminate Themselvesat Trial

R.l. RULES OF PROF'L CONDUCT R. 4.2: Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.

R.l. RULES OF PROF'L CONDUCT R. 4.3: Dealing with Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall
not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should
know that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer
shall make reasonable efforts to correct the misunderstanding.

Solution: Counsel can have her/his cake and eat most of it too by a creative, but entirely
ethical, application of R.l. R. EvID. 804:

1.
2.

3.

Interview the witness at the pre-trial stage while complying with rules 4.2 & 4.3.

Memorialize the incriminatory information in the form of an oral statement of your

investigator or another third party.

Present the witness at trial where he/she asserts his/her Fifth Amendment rights and
therefore becomes fiunavailable. 0

Thereafter, introduce the incriminatory statement of the witness through your
investigator or third party as an fAadmiss
it cannot be cross-examined.
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JUDICIAL MISCONDUCT

Canons

A judge shall be patient, dignified and courteous to litigants, jurors, witnesses,
lawyers and others with whom the judge deals in an official capacity, and shall
require similar conduct of lawyers, and of staff, court officials and others subject
tothejudgeds direction and control . During ¢t
so that the judgeds attitude, manner or toc
prevent the proper presentation of the cause or the ascertainment of the truth. A
judge may properly intervene if the judge considers it necessary to clarify a point
or expedite the proceedings.
R.l. CobE oOF JuDICIAL CoNDUCT Canon 3(B)(4).

A judge shall di squalify himself or hersel
impartiality might reasonably be questioned, including but not limited to instances
where: (@) the judge has a personal bias or prejudice concerning a party or a
partyodés | awyer, or per sonal knowl edge of |
the proceeding.

R.1. Cobk oF JupICIAL CoNDucT Canon 3(E)(1)(a).

State v. Howard, 23 A.3d 1133 (R.I. 2011). A judicial officer should recuse himself from a case

if the movingpartymeets t he burden of showing that the | ui
prejudice by reason of a preconceived or settled opinion of a character calculated to impair his

[ or her] impartiality ser i oldstll1$6 (qatind Mdttagalls way h
v. State, 947 A.2d 896, 902 (R.I. 2008)) (brackets in original).

In re Commission on Judicial Tenure and Discipline, 916 A.2d 746 (R.l. 2007). Judge violated
Canons of the Code of Judicial Conduct by prejudging case, depriving criminal defendant of the
opportunity to consult with counsel before accepting a guilty plea, and implying that defendant
would be penalized if he elected to speak to an attorney.

9 Legal error alone is not judicial misconduct, but it may amount to ethical misconduct
i f it 1 s f edbdybaldaitheaccogmpamen byiinteraperate or abusive

conduct, or irremediable by appeal 06 or wh
reflects fAbias, abuse of authority, disre
disregard of the law, or any purposeothe r t han t he faithful disc
Id. at 754-55.

Krivitsky v. Krivitsky, 43 A.3d 23 (R.1.2012). iWhi | e a recused magi strat
avoid any activity in a case from which he or she formerly is recused, we do not deem it per se

error if one such magistrate or justice partakes in ministerial acts requiring no independent

decision making. o
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T R1.S.C. affirmed and held that, in this
signed an order that had already been effectuated by the oral order of the hearing
justice, judicial partiality has not been

Prejudicial Statements by Trial Judge

State v. Nunes, 205 A.2d 24 (R.1.1964),s et s t he st andar d: ANot only
over the courts be honest, unbiased, impartial, disinterested in fact, but it is of the utmost

importance that all suspicion to the contrary must be jealously guarded against and if possible be

completely eliminated, if we are to give full effect and dignity of the bench and maintain public

confidencein i ts integrity and usefulness. o0

T Trial justice granted stateds motion to r
sentence after his conviction for assault with intent to commit rape. Noting that
defendant 6s previ ous a ctginuthesamenéighborhoodr ape f o
on the same day was fia miscarriage of jus
threatening Aiwhol esaldeat2r,ape i n East Provi

1 Even though there was no record of any court ruling that was inherently unfair or
hostile to defendant and the comments were made entirely post-conviction, they
negated the required impartiality, apparent as well as real.

State v. Nordstrom, 408 A.2d 601 (R.I. 1979). Trial judge should have recused himself after
referring to defendants as fAbad bastardso in
reversed and remanded.

f TheNunesbur den was met. AAl t hough the evide
the statebs presentation would warrant a
at the conduct ascribed to the various defendants by the prosecution witnesses, it is a
familiar principle that judicial officers must keep their minds open until the entire
case is concluded and arguments of counsel have been heard. This duty runs counter
to human reaction. Nevertheless, it is required in order to vindicate our system of
criminal adj udld.et@0R-3. on. 0O

Taylor v. Wall, 821 A.2d 685 (R.1. 2003). Defendant convicted of burglary, kidnapping, and
first-degree child molestation applied for post-conviction relief alleging in part that trial justice
made prejudicial comments to jury regarding the use of videotaped testimony of complaining
witness given outside the presence of defendant. Specifically, the judge warned that the jury was
not to infer from the use of videotape either defendant’s guilt or a need to protect the complaining
witness from defendant. R.1.S.C. upheld trial court's denial of post-conviction relief.
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9 The court did not address whether the comments were improper because defendant
failed to present the issue in a direct appeal taken years prior to the application for
post-conviction relief and was therefore barred by the doctrine of res judicata.

State v. Brown, 798 A.2d 942 (R.l. 2002). Trial justice improperly engaged in colloquy with
jury foreperson over the meaning of answers given during defense cross-examination of state's
fingerprint expert. When defense counsel objected, the trial justice interrupted and prevented
further comment. R.1.S.C. held that although the conduct was impermissible it was harmless,
and denied defendant's appeal.

1 Impermissible colloquy with jury:

T A A t rticeahbuld plwags avoid commenting on the evidence and should
always limit his or her response to the actual written question posed by a jury.
If jurors do have further questions, the trial justice should send them back to
the jury room to put their questions in writing, and the trial justice can then
respond accordingly and avoid the danger of responding verbally to jury
guestions in a manner that could serve
Although the judge committed error, it was harmless in this case. 1d. at 948.

1 Impermissible conduct toward counsel:

T AThe trial Jjustice's rather premature
counsel 6s attempt to fully voice his o
justices i ndaf9%8tnG.r e cases. O

9 AWhile such conduct by a trial justice is not to be condoned, defense counsel
failed to move to strike the trial justice's earlier comment and failed to move
for a mistrial. Defense counsel did not offer any objections until after the
colloquy between the trial justice and the jury foreperson had ended, and even
then he did not object to any one stat
by the Court other thalhat®¥8. reading of t

State v. Oliveira, 774 A.2d 893 (R.1. 2001). After discovering that

turned off, the trial judge inafirsttd e gr ee mur der case responded, A
surrounded ldwat918 sR4d.&G feld thasthe &ial judge was impartial and did not

commit error. Id.

Mattatall v. State, 947 A.2d 896 (R.I. 2008). When sentencing defendant pursuant to habitual

offender statute, trial judge articulated his reasons for enhancing sentence by stating that

defendant had | ied under oath and that record
and apropensityf or vi ol ent anld. atg0d.R&IC. heleéthattthe dtatementso r . 0
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did not demonstrate prejudice or bias requiri
subsequent application for post-conviction relief.

T AThe bur den eekegr reusal to ebtablishthatthe jydicia officer
possesses a O6personal bias or prejudice b
of a character calculated to impair his [or her] impartiality seriously and to sway his
[ or her ] I at @32 (quetingtCavdnagh v. Cavanagh, 375 A.2d 911, 917
(R.1.1977)). Mere criticism is insufficient to establish judicial bias.

9 If that burden is not met, judges have an fiequally great obligation not to disqualify
t hhemsell.ves. 0

State v. Howard, 23 A.3d 1133 (R.l. 2011). Prior to his probation violation hearing, defendant

filed a disciplinary complaint against his attorney, which created a conflict of interest forcing the
attorney to withdraw. The hearing justice st
defendant t hat the attorney was finot a miracle wo
warehousedo because he Aviolate[d] thet |l aw co
1134. Defendant later moved for the judge to recuse himself for the violation hearing, but the

judge denied the request and proceeded. R.I.S.C. vacated the judgment against the defendant.

T Contrary to common belief, fAalleged bias
extrajudi ¢diaal 1slo3uer.c e .Exx t rtha gnly cbmnori basis, s our c e
but not the exclusive one, since it is not the exclusive reason a predisposition can be
wrongful or inappropriate. A favorable or unfavorable predisposition can also
deserve to be character i zedhoughdtspdngsi asd or
from the facts adduced or the events occurring at trial, it is so extreme as to display
clear inability to render fair judgment. @d. at 1136-37 (quoting Liteky v. United
States, 510 U.S. 540, 551 (1994)) (emphasis in original).

1 While the source of prejudice can be the facts of the actual case before the judge,
generally this is only found to be objectionable if the prejudicial statements are made
beforet he concl usion of the trial or hearing
Aeven though harshly and caustically expr
hearing justiceds r aftnuhshadlfairlhcanductdéddéhe ex pr es s e
vi ol at i o H. atlEa(emphass in driginal).

State v. McWilliams, 47 A.3d 251 (R.I. 2012). Judge was not required to recuse himself from

jurytrialbasedonhi s st at ements at d evioletiondral hatl F@asinge ar | i er
which included the statement that fAon the mer
heds guilty of the crime. o Thefjudgeddf dndah

case, because he assumed the role of fact finder during the hearing and the statement was made
after all evidence was presented, even though the judge would later have to rule on a motion for
new trial after the subsequent trial.
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1 R.LS.C. held that defendant failed to persuade them that the statements
Ademonstrated in any way a prejudice or a
justice. o The Cour tNodstrosntand IHogvardi(ssefabevd) t hi s ¢
by noting that the statements here were made after a fair hearing and at the close of
all the evidence. Additionally, the comn
character of defendant and they were made
duties in conducting the hearing. ad. at 261-62.

State v. Ricci, 54 A.3d 965 (R.1. 2012). Due to the admitted drug use of two prosecution

witnesses, defendant requested a jury instruction stating that the testimony of drug users must be
examined by the | ur y -diugwusers. hThe gudgedantiectttre requeatend 6 t h an
R.1.S.C. affirmed.

T A[ W]l e have repeatedly stressed that a tri
opinion about the weight of the evidence or the credibility of witnesses as long as the
case i s be fdat98 (quoting Staje v Fastett, 490 A.2d 52, 56 (R.I.

1985)).
T afl1 ]t is weld/l settled that o6éa trial justi
construed as commentary on the qlality or

(quoting State v. Hadrick, 523 A.2d 441, 444 (R.1. 1987)).

Prejudicial Questioning by Trial Judge

R.l. R. EviD. 614: Calling and Interrogation of Witnesses by the Court

(C) Obijections. Objections to the calling of witnesses by the court or to interrogation by it may
be made at the time or at the next available opportunity when the jury is not present.

State v. Phommachak, 674 A.2d 382 (R.1.1996). i The aut hority of the tri
a witness extends to any Orelevant matters pr
justice. However, the trial justicemustpr oceed O6éwith cautioné in suc
she must also 6guard against even the appear a

judicial officer impartially presiding at the trial to that of a partisan advocate interested in

establis hi ng the position of either party. o The t
language, or the tones of his [or her] voice, or in any other manner his [or her] opinion as to the

credibility of the witness or the weight which should be given to his testimony. His [or her]

examination is to be governed by the same rules as those which govern counsel and his [or her]
guestions ar e equ d&lal3§8-8D[Citations Onoittede]x cept i on. 60

9 Therefore, when objecting or making a motion to pass based upon questions posed by

the judge to a witness before the jury, it is important to point out the following for the
record:

135



1. The judgebs demeanor and tone of voice
2. Any inappropriate mannerisms or facial expressions made by the judge;
3. How critical or prejudicial the testimony elicited by the judge is;
4, How i mportant the witness is to the St
judge question the complainant or other key prosecution witness in a way so
as to buttress his/her testimony while impugning the veracity of the
defendant 6s testi mony?);
5. At what point in the trial the judge engaged in questioning;
6. The number of times that the judge engaged in questioning.
State v. Nelson, 982 A.2d 602 (R.I. 2009). Trial justice exceeded the scope of judicial
interrogation when questioning two state withn
serious bodily injury. R.1.S.C. vacated and remanded for a new trial, holding that both
interrogations were prejudicial and too inflammatory to be remedied with a curative instruction.
T Justiceds questions i mpr op-eamingtiontamo k on an
elicited inflammatory testimony that rein
Most notably, the interrogations elicited testimony from a hospital laboratory
technician about tests that could not be
intoxication, and then solicited the opinion of a crime laboratory director with respect
t o def e ntidedloot abcshol level lat &arious intervals following the collision.
1T The justiceds interrogation of the cri me

version of a question the prosecutor had previously asked and the witness had already
answered. The court determined that the purpose could not be clarification when the

judge asked a question to which he and the jury already knew the answer. Id. at 617-

18.

1T nA

trial justicebds prerogative to

clarify a matter which he justifiably feels is a cause for confusion in the minds of the

jur

Afoi
A

orso; yet, even then, the umstancesénd j ust i
first allow counsel every opportunity t
cautiouslyo interrddgabli ng t he witness h
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PROSECUTORIAL MISCONDUCT

Prosecutordéds Duty Under Rules of P

R.l. RULES OF PROF'L CONDUCT R. 3.8: Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by
probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to,
and the procedure for obtaining, counsel and has been given reasonable opportunity
to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial
rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and,
in connection with sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, except when the
prosecutor is relieved of this responsibility by a protective order of the tribunal;

(e) except for statements that are necessary to inform the public of the nature and extent
of the prosecutords action and that serve
from making extrajudicial comments that have a substantial likelihood of heightening
public condemnation of the accused and exercise reasonable care to prevent
investigators, law enforcement personnel, employees or other persons assisting or
associated with the prosecutor in a criminal case from making an extrajudicial
statement that the prosecutor would be prohibited from making under Rule 3.6 or this
Rule;

(FH not, without prior judicial approval, subpoena a lawyer for the purpose of compelling
the lawyer to provide evidence concerning a person who is or was represented by the
lawyer when such evidence was obtained as a result of the attorney-client
relationship.

1 We remind every prosecutor of the words of Justice Sutherland in Berger v. United
States, 295 U.S. 78, 88, 55 S. Ct. 629, 633, 79 L. Ed. 1314, 1321 (1935) (quoted in
State v. Verlaque, 465 A.2d 207, 214 (R1 1983)):

AThe [prosecutor] is the representative
but of a sovereignty whose obligation to govern impartially is as compelling as its

obligation to govern at all; and whose interest, therefore, in a criminal prosecution

is not that it shall win a case, but that justice shall be done. As such, he is in a

peculiar and very definite sense the servant of the law, the twofold aim of which

is that guilt shall not escape or innocence suffer. He may prosecute with

earnestness and vigor -- indeed, he should do so. But, while he may strike hard

blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from
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improper methods calculated to produce a wrongful conviction as it is to use
every legitimateme ans t o bring about a just one.

Opening Statements

State v. Colvin, 425 A.2d 508 (R.1. 1981). In a delivery of controlled substances trial, the

prosecutor referred to prior uncharged drug sales by the defendant. Defendant moved to pass the

case, was denied the motion, and then moved for a cautionary instruction. The trial judge

cautioned the jurors that statements of counsel are notevidence. R. I . S. C. reversed d
conviction and remanded.

T The trial | ud g e Gidenttopoue theprejadicd: oéna rwaasd marsiutfi o
to the jury that opening or closing statements do not constitute evidence is insufficient
to correct the prejudici al err or commi tt edIldiatbl2t he openi

1 Use this language to both move to pass the case and then to justify strong language in
the cautionary instruction.

State v. Casas, 792 A.2d 737 (R.1. 2002). Prosecutor in a possession with intent to deliver case

i mproperly told the jury that the state had b
years even though defendant had moved in limine to preclude the state from such references.

The trial court granted a mistrial and deni ed
R.1.S.C. affirmed.

1 Although the trial judge had not ruled on the motion in limine prior to opening
statement s, R.I1.S.C. noted that the state
terrilda? . O

1 Inorder to prevail on a double jeopardy challenge following dismissal on grounds of
prosecutorial misconduct, defendant must show that the misconduct was intended to
goad defendant into moving to pass the case. Id. at 739 (citing State v. Mclintyre, 671
A.2d 806, 807 (R.1. 1996)).

1 Prosecutor's misconduct was unintentional because it happened early in the trial
(rather than later in response to a rapidly deteriorating case), because defense counsel
initially responded that he had no evidence that the misconduct was intentional, and
because the prosecutor was young, inexperienced, and unfamiliar with the concept
that character evidence is inadmissible to establish guilt. 1d. at 740.

State v. Andujar, 899 A.2d 1209 (R.l. 2006). Defendant on trial for soliciting another to commit

murder was entitled to introduce the fact of his prior acquittal for charges of sexual assault
perpetrated against the same victim, foll owin
during opening and closing arguments.
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9 Although juries are instructed that statements made in opening and closing arguments
are not evidence, the prosecutoros staten
defendant had sexually assaulted the intended victim and wanted her murdered to
prevent her from testifying.

T Evidence of a def e dmsablewhnsevidenceiaboutthab c qui t t al
conduct is introduced by the state. The acquittal may be presented to the jury either
by stipulation, by the partiesd td&sti mony
at 1221-22.

State v. Chum, 54 A.3d 455 (R.I. 2012). During his opening statement, the prosecutor promised
the jury that they would hear testimony about an incriminating statement the defendant gave to
police admitting his involvement in a shooting. However, during the trial, the prosecutor never
actually presented the promised testimony.

1 Although the defendant did not properly preserve this issue for appeal, R.1.S.C. still
noted the following:

AWhen, as in this c afsféledpr@emispimopesigc ut or make
statement about the evidence that will be put before the jury, a criminal defendant has
sever al avenues available to address the
3y iDbefense counsel can remind the jury d
prosecutor promised that certain evidence would be admitted and that the
evidence never materialized. o
4 Once it becomes clear that the evidenc
counsel can seek a mistrial ofndd,at i n t he
461.

Prejudicial Questions

State v. Ordway, 619 A.2d 819 (R.I. 1992). In a murder trial, the pr
defendant stabbing another boyfriend was so inflammatory that no curative instruction could

have neutralized the prejudice to defendant. The prosecutor had not disclosed this prior act in

discovery and had no factual basis to ask the question. R.I.S.C. reversed.

T Prosecutoroés question wa ecautienay instructidnsa mmat or vy
i nadequat e. AThe napgve assumption that p
instructions to the jury é al/|l practicing
well was poisoned and the bell rung, and the resulting effectscannot b e albd.t er ed . ¢
at 828.

State v. Barbosa, 908 A.2d 1000 (R.I. 2006). Prosecutords question at

lacked a factual basis while implying that the defendant had intimidated the witness. The trial
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judge denied defendantds mistrial reqguest,

answer. R.1.S.C. affirmed.

T The statebds witness testified that t
his earlier statement to police. The prosecutor then asked the witness if he had since

bu

de

learned that defendant had received the police reportand thatwi t ness 6s addr es

on it, to which witness answered in the affirmative before defense counsel could
object.

T AiEven if the words of a particular witne

prejudici al effect on dehtepasslascasetardls r i ght

declare a mistrial will be properly denied if a cautionary instruction is given in a
timely manner and is effective in curing the prejudice.0 1d. at 1004.

State v. McManus, 941 A.2d 222 (R.I. 2008). When arrested for the murder of his wife,

defendant had a blood alcohol level of 0.131. At trial, the prosecutor asked the police officer
present for the test: 0 DfoRhogedsland thatsaysif youfhavesan y
bl ood al cohol l evel above .10, you canot
defense counsel 6s request for a mistrial,
di sregard téee dquesatpiporopri at

T R.1.S.C. concluded that the jury woul d

would not be able to decide the case based on a dispassionate evaluation of the
evi deldat@34.0

State v. Jones, 416 A.2d 676 (R.I. 1980). At trial on drug offenses, defendant was prejudiced by

prosecutordéds | ine of hypothetical questions

was willing to sell drugs. Even though defendant had presented an entrapment defense, the
guestions were not the proper method for

T Hypothetical guestions based on a
i mper mi ssi bl e pespecially peinicicisivea thednability of e
defendant to defend against these vague unsupported accusations except by a bald
denild ht683.

A
A

State v. Price, 68 A.3d 440 (R.1. 2013). In this case the defendant was charged with various

counts for possession and the prosecutor asked various questions about previous charges filed
against the defendant. The questions were improper for impeachment purposes, placed factually
incorrect information in front of the jury, and impermissibly introduced false evidence of the
defendant 6s previous cri minal activities.

a

S
t

w
(0]
ut

no

a

h e

specul

T AThe i mplication that defendant was previo

evidentiary basis for that suggestion is patently imp r o ple at 4410
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Closing Arguments

State v. Taylor, 425 A.2d 1231 (R.I. 1981). Prosecutorés comment abou
call witnesses at trial was reversible error.

1T The state may never comment about the def
because it suggests that he has a burden or that he knew their testimony would be
unfavorable.

i al court dsddafnesndaurctt imenvdrhahasiat o prove
e prosecutords comments fAin contexto wa
e jury that the prosecutordés argument W
at 1235.

Tr
t h
t h
Id.

9 Cautionaryinstruct i on must A(1) identify the prose
unequivocally indicate that the jury must disregard it, and (3) unequivocally indicate
that since the defendant has no duty to present witnesses or any other evidence, his
failuretodosocannot be construed as an admi ssion
been addal?23ie. 0O

9 The failure to request a Taylor instruction constitutes a waiver of your appellate
rights. In Lapointe and White, t he prosecutords comments a
failure to call witnesses was improper but defense counsel waived any appellate rights
when he failed to request a Taylor instruction. See State v. Lapointe, 525 A.2d 913
(R.1.1987) and State v. White, 512 A.2d 1370 (R.I. 1986).

State v. DeCarlo, P1/2010-0644A February 24 (R.1. Super. 2012)(Darrigan, J. unpublished).

Defense motioned for dismissal with prejudice based upon nine instances of prosecutorial

misconduct. TrialJudge granted the motion noting that t
knowingly, purposefully, and intentionally on three separate occasions to introduce facts before

this jury that she knew absolutely wtrwas forbi
over zealous and made i mproper comments bent
egregiousness, the number and the cumulative effect of this act of transgression left this

defendant absolutely no other alternative or conclusion other than to be provoked or goaded into
makingo the motion to dismiss.

State v. Horton, 871 A.2d 959 (R.I. 2005). Prosecutor improperly characterized defendant

charged with first-degree child molestation as a monster and defense counsel objected. The trial
justice never responded to counsel 6s obj e
defendant 6s conviction because it found t

ctio
he e

1 R.L.S.C. admonished the court for failingtoaddress counsel 6s objectio
that the characterization was improper. i We begin by stating fir
condone tactics that serve to demonize a particular defendant. As we previously have
stated, o6[a] criminal LlkeadaybhtaRomannot be al l

I
r
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Coli seum when an individual 6s fate was de
c r o w th. at®eb (quoting State v. Mead, 544 A.2d 1146, 1150 (R.I. 1988)).

1 The issue was not adequately preserved for appeal because defense counsel failed to
lodge a specific objection (but rather generally objected), never moved to strike, and did
not motion for a new trial.

State v. Barkmeyer, 949 A.2d 984 (R.1. 2008). Defense counsel requested a mistrial after

prosecutor characterized defendant in a child
weak peopl sedthat dafenst cosnselgvas ententionally misleading the jury. The

trial justice called the statements fAunfortun
R.1.S. C. held that the judgeds curative instr

1 A T h e nodixed rde of law to determine whether a challenged remark is incurably
prejudicial, but instead, the trial justice must assess the probable effect of the remark

within the factual conldati07. of t he evidenc
9 TheCourtmustassume t he jury has complied with a c
some indication exists thdat the jury was

State v. Vieira, 38 A.3d 18 (R.l. 2012). During closing argument in a child molestation case,
prosecutor violated motion in limine that prohibited drawing any conclusions from physical
changes that occurred to the complainant after the alleged molestation began, but the conduct
was not to the extent requiring a mistrial. The prosecutor stated in her closing argument that the

child had become fAwithdrawn, angry and starte
We now know whyé [because] .bheTtHeféndaht jwage
defendant 6s motion to pass, but issued a cura

agreeing that the comments were improper based on the motion in limine but finding the curative
instruction sufficient.
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PROBATION VIOLATION HEARINGS

Super. Ct. R. Crim. P. 32(f): Sentence and Judgment

(F) Revocation of Probation. The court shall not revoke probation or revoke a
suspension of sentence or impose a sentence previously deferred except after a
hearing at which the defendant shall be afforded the opportunity to be present
and apprised of the grounds on which such action is proposed. The defendant
may be admitted to bail pending such hearing. Prior to the hearing the State
shall furnish the defendant and the court with a written statement specifying
the grounds upon which action is sought under this subdivision. No revocation
shall occur unless the State establishes by a fair preponderance of the evidence
that the defendant breached a condition of his/her probation or deferred
sentence or failed to keep the peace or remain on good behavior.

Note: As of the publication of this manual on December 7, 2016, both the District and
Superior Court Rules of Criminal Procedure were being reviewed for amendments. Refer
to the amended rules for specific wording.

Notice

State v. Lanigan, 335 A.2d 917 (R.1. 1975). On the day of his violation hearing, defendant was
informed by the prosecution that his probation was being revoked for various anti-social
behaviors. However, the Attorney General failed to provide defendant with written notice
specifying the exact grounds of revocation. R.I.S.C. reversed and remanded for a new hearing.

) means what it s aypsovisionswitl s houl

T ARul e 32(f
tate the due procddsas920r equi rement s o

facil.i

State v. Desrosiers, 559 A.2d 641 (R.1. 1989). Defendant was convicted after trial of several
felonies. On the day of sentencing, defendant was notified that prosecutors were seeking
revocation of his suspended sentence. At sentencing, the trial judge revoked his suspended
sentence and ordered it to run consecutive to his other sentences. R.I.S.C. affirmed.

1 Although defendant did not receive written notice of the revocation of probation until
the morning of the sentencing, he was not prejudiced since he was afforded a full trial
on the same issue of violation. Technical non-compliance with Rule 32(f) notice
requirements is not a bar to prosecution if actual notice exists.

T "We strongly urge prosecutors under Rhode

written notice of probation-revocation hearingsand t he grounds f or suc
1d. at 644.
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State v. Martin, 358 A.2d 679 (R.1. 1976). Defendant 06s probation revc
combined with the bail hearing. While a separate 32(f) notice was not given, defendant was

aware of the charges since they were listed on the complaint. R.1.S.C. refused to reverse, ruling

that a finding of violation will not be vacated because of technical noncompliance with Rule

32(f) when the defendant is in fact aware of the exact grounds of violation.

State v. Godette, 751 A.2d 742 (R.1. 2000). Probation violation judge prohibited the state from
amending the ground for violation (from driving a vehicle without the consent of the owner to
possession of a stolen vehicle) because it did not formally amend but rather wanted to amend at
trial. R.1.S.C. reversed.

9 The state reasonably complied with the Rule 32(f)n ot i c e r édegausethee ment A
amended notice contained a substantially related charge arising from the same
occurrence, identical physical evidence, and identical witnesses to the original
not ild at740.

State v. Barber, 767 A.2d 78, 80 (R.l. 2001). Procedural due process requirements are satisfied

for purposesof Rule32(f) provi ded that defendant i s daffor
facts that are offered as proofo of the viola
against the reimposition of the suspended sen

State v. Brown, 915 A.2d 1279 (R.I. 2007). T h e  sRula 32(§) ceort contained a complaint
specifying robbery and resisting arrest as the grounds for alleging a probation violation.
However, at the hearing the state also presented evidence of an assault committed by defendant.
R.1.S.C. determined that the s t a papervask attached to the complaint contained sufficient
information about the assault, such that defendant should have been on notice that it could be a
focal point at the hearing.

T Aalt i s wethelrevesatdf & plolmtcbn violatiantdecision is proper if the
state falls short of [its Rule 32(f)] req
specifyingthegroundsu pon whi ch acldatl®8 i s sought . 0

1 ATherequirementsof Rul e 32 (f) may be satisfied by r
Id.

1 De f e n dpaenl wad @so waived because of his failure to object to the non-
disclosure during the hearing.

Practice Tip: It is important to remember that failure to object to the non-disclosure
during the revocation hearing will constitute a waiver of the right to notice.
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Time Limitations

Rose v. State, 92 A.3d 903 (R.1I. 2014). Petitioner, having received a 20 year sentence at the
A.CI., with 8 years to serve and the balance of 12 years suspended with probation, sought to end
his probationary period earlier based upon good time credits received and his early release from
the original 8 year prison sentence. The R.I.S.C. rejected this argument and held that the entire
sentence of 20 years could not be reduced by the application of good time credits and early
release from the A.C.1.

State v. Taylor, 306 A.2d 173 (R.l. 1973) and State v. Santos, 498 A.2d 1024 (R.I. 1985).
Probation revocation proceedings must commence during period of probationary term unless
period is tolled by issuance of a capias or warrant and a good faith effort is made to serve
process.

T Aét he i s s uan c ecapiadbefaern defendapthas corptetedd deferred
sentence tolls the running of the limitations period provided the state has met its
obligation to make a bona fide effort to serve the accused. If no action is taken or a
diligent effort to serve the defendant is not made, the state is barred from bringing
viol ation charges af t e Santbs 38 APRdiatrd26. at i ons p

State v. Dantzler, 690 A.2d 338 (R.1. 1997). Defendant escaped from prison and was charged
with committing sexual assault. His probation was revoked even though those periods did not
commence until his release from the A.C.1. R.1.S.C. affirmed.

T While defendantdéds suspended sentence had
good behavior comes into existence at the very moment the sentence is imposed and
whichre mai ns unt i | expiration ldat34d Heealsd, ot al t

State v. Jacques, 554 A.2d 193 (R.I. 1989), wherein a probation revocation was
upheld while defendant was on parole but before the commencement of his probation.

State v. Barber, 767 A.2d 78 (R.I. 2001). While incarcerated on a 20-year prison sentence,

defendant assaulted two correctional officers and was found in violation of his probation.

Def endant appeal ed, argui ng t ha tsaidpriobatiorgar obat i or
commence upon def enda mprevénedavidation @ahsleantie AG.Im t he AC

1 R.L.S.C. denied the appeal, stating that good behavior is always an implied condition
while probationhangsover a defendantds head, and fit
and the underlying reasons for p r o b aitdéfeadandcould violate that implied
condition in prison without probationary consequences. Id. at 79.

M Defendantds contention that the violati on
because his violation notices were filed as late as fourteen months after the assaults,
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was inapposite because there was no evidence that defendant suffered any prejudice

from the delay.

Practice Tip: Counsel should advise their clients just entering pleas resulting in
incarceration that while probation does not commence until their release from the
A.C.1., the probation may be violated before it starts based upon misconduct at the

AC.IL

State v. Lawrence, 658 A.2d 890 (R.I. 1995). A two-month delay prior to the violation hearing
was not ruled a due process violation since many of the continuances were attributable to

defendant. R.1.S.C. affirmed.

T I'n determining whether del

ays in probatio

constraints, the court must consider the nature and circumstances of delay as well as

def end a ibutién Sowacdoamy defay.

1 iéwe are of t hi®-9iequite nldaronmantiating that a Aefe®lant
may be held without bail pending a probation-revocation hearing for a period not
exceeding ten (10) days excluding Saturdays, Sundays and holiday s € . Thus our
interpretation of §12-19-9 must ultimately turn on the nature and extent of a criminal
defendant 6s conduct in contributing to th

attributabllkeat83 t he st at e.

0

State v. Tavares, 837 A.2d 730 (R.1. 2003). Trial court revoked defendanté s p r althoagh i o n

his probationary period had expired. R.1.S.C. reversed.

91 Defendant's probation was tolled by an outstanding warrant; however, once the
war rant dwasiccanbent@pdn the $uperior Court and the state to move
on the violation hearing within a reasonable amount of time. Instead, the warrant was
cancelled and Tavares was released on bail without a finding. By failing to proceed
with a hearing during the tolling period, the state was barred from seeking to have

defendant declared a violator or orderedtos er ve a

term ld&73.ncar ce

State v. Cosores, 891 A.2d 893 (R.l. 2006). Defendant was originally sentenced to a year of
probation and violated his conditions with three months remaining. However, a series of

continuances, primarily oftheCour t 6s own doi ng,

resul ted i n de-

taking place almost fourteen months after his probation expired. Defendant was declared a
violator at the hearing and served several months in prison. R.1.S.C. vacated the judgment.

9 The state argued that the appeal was moot, by way of deprBondant 6s
sentence. R.1.S.C. declined to declare the appeal mootandr e s ponded, AnAltho
completion of a prisonerds sentence rende
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ease moot , we deem

term of supervised I
e ofdat8®petition, yet

re
i mportance and capabl
T aAlf no action is taken or a diligent effo
is barred from bringing violatiold charges
(quoting State v. Santos, 498 A.2d 1024, 1026 (R.I. 1985)).

T AThe | aw is clear: a defendant must be de
period. A defendant should not have the threat of incarceration hanging over his head
for an indeter mi nat eothavetimauthdrity to declarethth e cour t
def endant |daat894i9%m | at or . O

Assistance of Counsel

O 06 N e iSharkey, 268 A.2d 720 (R.I. 1970). Defendant was not able to confer with court-
appointed counsel until minutes before his violation hearing was set to begin. After violation,
R.1.S.C. remanded the matter for a new hearing, finding defendant was denied the assistance of
meaningful representation.

T AWe hol d, t h eNeildhatl hae the benefiaof repeesent@tion by
counsel appointed sufficiently in advance of said hearing to make that representation
meaningful; to be heard in his own defense, and to cross-examine such witnesses as
may be producadddat783gai nst hi m. o

State v. Dias, 374 A.2d 1028 (R.1. 1977). The trial judge abused his discretion when he refused

to grant a continuance to allow defendant to retain counsel of his choice and prepare a defense.

Private counsel was prepared to enter but could not attend on that date. The public defender was
forcedtoenterontheday of vi ol ati on hearing. Defendant q
proceedings and there was no prejudice to the state.

1T "The defendant contends that he must be a
counsel of his own. This principle of law is not disputed. The right to the
opportunity to obtain coun s e |  sxhoiceasmasendch a part of due process
requirements as the right to be represented by counsel at every critical stage of the
pr oceetiarl@% . 0

T AVi ol at i o nheldhwatiout a juryg tbus tiee facors of additional expense and
scheduling difficulties which could mitigate against the interruption of a trial in
progress to change counsel midstre am wer e not pcaseisveved . The s
only four witnesses, of which two were police officers and one was a state
emp | o yWeatel03d
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State v. Caprio, 819 A.2d 1265 (R.I. 2003). Defendant in a probation violation hearing requested
a continuance to obtain new counsel because his attorney unintentionally misrepresented the

s t & dffer i a plea agreement. (Counsel said the offer was six years with fifteen months to
serve when in actuality the offer was fifteen years with six years to serve.) R.I.S.C. upheld the
trial court O0ssnibeomi al of defendantd

T AExcept i on al aremdcessaryumjstifya delayedse @ an eleventh-hour
discharge of counsel. 1d. at 1270 (quoting State v. Monteiro, 277 A.2d 739, 742 (R.1.
1971)).

Lyons v. State, 880 A.2d 839 (R.1. 2005). Defense counsel chose not to subpoena medical
recor ds aprobatienfvielatiah hearingd R.1.S.C. held the decision was tactical and
did not prejudice defendant or violate his rights to counsel.

State v. Gilbert, 984 A.2d 26 (R.I. 2009). The hearing justice at defendant 6 s p rviol&tient i o n
hearing denied defendantds request for a cont
confidence in hisappointedat t or ney . The attorneyds request
R.1.S.C. affirmed.

1 The hearing justice considered several factors, including that the defendant waited
until the second day of the hearing to ma
adequate grounds, defendant could not represent himself, and no other counsel was
immediately available to represent defendant.

T Upon a request for a continuance to secur
Arequires the careful bal ancing of the pr
trial counsel o f ntarebt m thecpmpd effectivd, dnceeffigeatb | | ¢ 6 s
administration of | ust i-specifidanalysEtfeash bal anci
case. Id. at 30.

State v. Powell, 6 A.3d 1083 (R.I. 2010). Defendant6 s mot i on f or new counse
the morning of his probation violation hearing, was denied. Defendant had not demonstrated that

he could afford private counsel or that he had alternate counsel available, his appointed counsel

appeared prepared to proceed, state and its witnesses were prepared to proceed, and defendant

had weeks leading up to his hearing to secure attorney of his choice.

1 A motion for new counsel is treated as a continuance because, if granted, the court
would be required to continue the matter and delay proceedings. fi[A]lthough a
defendant has a right to counsel at a probation violation hearing, such a hearing is
summary in nature and the defendant is not entitled to the panoply of rights available
at a criminal trial. Therefore a motion to continue a probation-violation hearing so
that alternative counsel mighldathO87. r et ai ne
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State v. Lancellotta, 35 A.3d 863 (R.l. 2012). Ata probation-vi ol ati on heari ng, N ¢
j u s $decsiendo grant or deny a request for alternate counsel requires a balancing of the

presumption in favor of the defendant's right to the trial counsel of choic e and ®she publ i c
interest in the prompt, effectldav867, and ef fi ci

1 A hearing justice should consider the following factors when determining whether to
grant a continuance to secure new counsel:

(1) the promptness of the continuance motion and the length of time
requested; (2) the age and intricacy of the case; (3) the inconvenience to
the parties, witnesses, counsel, and the court; (4) whether the request
appears to be legitimate or merely contrived foot-dragging; (5) whether
the defendant contributed to the circumstances giving rise to the request;
(6) whether the defendant in fact has other competent and prepared trial
counsel ready to pinch-hit; and (7) any other relevant factor made manifest
by the record. Id.

Practice Tip: Counsel should never be rushed into a probation violation hearing unless
adequately prepared to render effective assistance of counsel. In the event that counsel is not
prepared to proceed, he/she must make an adequate record to preserve this issue on appeal.

Presence of Defendant

State v. Arroyo, 403 A.2d 1086 (R.1. 1979). Defendant éds probation vio
commenced and concluded while he had fled the state. Sentencing was held until his extradition

to Rhode Island. R.1.S.C. remanded the matter for a new hearing ruling that a probation

viol ation hearing may not commence without de
defendant 6s absence is voluntary or involunta

Discovery

The rules of discovery in violation hearings are governed by a combination of due process case
law, procedural rules and administrative orders.

In Superior Court, use Superior Court Rule of Criminal Procedure 26.1:

As amended, this rule now applies to all pre-trial hearings in addition to trials. A motion for the

productiono f a  wastatenmerd rmay lie made by any party who did not call the witness.

Statements include grand jury testimony of a witness. This rule now applies to defense

witnesses, allowing the state access to statements of a witness, other than the defendant, after the
witnessds testi mony. -comBlianoedntludestrikin gf oar wtihten esstsadt e
testimony or ordering a new hearing. I f the
the courtds only santhdtetimony.i s stri king or prec
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In District Court, use Administrative Order 93-12:

AThe Attorney General shall furnish copies of
intends to call i n s umpcied to defense tountelhby 9:0pamoom e c ut i on
the day beforet he bai |l or vi ol atSepemberBel88 i ng i s schedu

State v. Delarosa, 39 A.3d 1043 (R.1. 2012). No discovery violation occurred when, prior to

probation-violation hearing, the state failed to inform defendant of testimony by a cooperating
witness regarding a second encounter with defendant shortly after dropping him and two other
men at the site of a planned home invasion. Defense counsel did not learn of the information

until the witness testified at his hearing.

9 fSince the witness revealed the information concerning her second encounter with
Delarosa for the first time at the violation hearing, and no written or recorded statement

existed on this particular issue, the hearing justice did not err in finding no discovery

Vi

olation on the part of 't heoldadHH52e

and

1 Rule 16 does not apply to probation-violation proceedings, including the requirement
related to written or recorded statements by persons whom the state expects to call as
witnesses. Also, since no written statements existed, the prosecutor here did not violate
Rule 26.1 by not providing a statement after the witness testified.

1 Defendant argued that, even without Rule 16, he was entitled to receive the information
before trial based on due process and fundamental fairness. R.1.S.C. responded:

(0]

Al n regard t o di s @robatienrviplation mearingk ¢his cont e x t

Court has held that such a hearing is not part of the criminal-prosecution
process,; therefore, it does not

guaranteed to defendants in criminal proceedings. The minimum due process
requirements of a violation hearing call for the notice of the hearing, notice of
the claimed violation, the opportunity to be heard and present evidence in
[ t he] s ebdhadf naddathe tright to confront and cross-examine the
witnesses against [the] defendant. This Court has also recognized that
probation-violation hearings are frequently held without the benefit of

preparation that pdaldd iateons amittedy. i mi n al

Exculpatory Evidence Doctrine

c al

In Superior and District Court, the state is required to disclose exculpatory evidence when the
basis of the violation hearing is a new criminal charge. Since the prosecution has an immediate
and ongoing responsibility to turn over evidence favorable to the accused, including evidence

that may be used to impeach the credibility of prosecution witnesses, such evidence must be

made available to the defendant prior to and during a violation hearing. Also, the disclosure of
exculpatory evidence is arguably a minimum due process requirement. See State v. Chabot, 682
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A2d1377(R.1.1996)( "éa vi ol ation proceeding poertgsents t
promptingther e q u i r ecenteimconstitntfonal dafeguards.@ ) .

Brady v. Maryland, 373 U.S. 83 (1963). Due process requires the prosecution to disclose
evidence favorable to an accused when such evidence is material to the issues of guilt or
punishment.

U.S. v. Agurs, 427 U.S. 107 (1976). Although a specific request for exculpatory material is
hel pful, it is not required in order to Atrig

Giglio v. U.S., 405 U.S. 150 (1972) and State v. Wyche, 518 A.2d 907 (R.I. 1986). The
obligation to disclose exculpatory material also includes evidence that may be used to impeach
the testimony of the prosecution® witnesses.

Mooney v. Holohan, 294 U.S. 103,108 (1935). The pr osecuti ondés duty to
material is ongoing and continues throughout the proceedings.

Standard of Proof

NOTE: The standard of proof has been amended to a preponderance of the evidence. No

reported cases address this change ylriobrfo but t
amending subsection 32(f), the state only was required to prove to the reasonable satisfaction of

the hearing justice or magistrate that the defendant had violated his or her previously imposed

probation. State v. Ferrara, 883 A.2d 1140, 1144 (R.I. 2005); Walker v. Langlois, 243 A.2d 733,

737 (R.1. 1968). The 2016 amendment, by adding the last sentence to the subsection, increases

that burden by requiring the state to prove the revocation allegation by a fair preponderance of

the evidence. In addition, the amendment reflects and recites the Rhode Island Supreme Court's

settled rule that revocation should not be determined by whether the defendant violated any

offense which may form the basis of the violation allegation; rather, the ""'sole purpose of a

probation violation hearing is for the trial justice to determine whether the conditions of
probation'--"[Kk]eeping the peace and remaining on good behavior--have been violated.™
Hazard, 68 A.3d 479, 499 (R.I. 2013), citing State v. Gromkiewicz, 43 A.3d 45, 48 (R.I.
2012))(quoting State v. Waite, 813 A.2d 982, 985 (R.l. 2003)). State v. Znosko, 755 A.2d 832,
835 (R.1. 2000) (holding that "the appropriate role of the hearing justice was to determine 'only
whether in [the hearing justice's] discretion [the defendant's] conduct on the day in question had
been lacking in the required good behavior expected and required by his probationary status™)
(quoting State v. Godette, 741 A.2d 742, 745 (R.1. 2000)). It is the consensus of the committee
that the amendment should operate prospectively from the time of its adoption, not
retroactively. 0

State v.
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In re Lamarine, 527 A.2d 1133 (R.I. 1987). A probation-revocation hearing is not part of the

criminal prosecution process and defendant is not entitled to the full panoply of due process

rights. The prosecutionisnot r equi r ed t oviolptionofvpwbateombeyandac u s e d 0
reasonable doubt; rather, the prosecution need only establish the violation by reasonably

satisfactory evidence.

State v. Hazard, 671 A.2d 1225 (R.l. 1996). Inadrive-by s hooti ng, defendantd
revoked although the victim of the shooting identified another individual as the shooter. R.1.S.C.

affirmed.

T néteh defendant 6s mer e pr e seshoatisgwoullbet he car
sufficient to rledaal®Xe his probation. o

State v. Godette, 751 A.2d 742, 745 (R.l. 2000). Hearing justice found that the state had not met

its burden of proving defendant was in violation for driving a vehicle withouttheo wne r 6

permission. The state subsequently charged defendant with possession of a stolen vehicle. The

motion justice f osuaecdssagtoo ic aleinat ¢ ryadolfy i sstuep t |
prosecution. R.1.S.C. affirmed.

1 The hearing justice critically misconceived her role during the probation revocation
hearing by rendering a specificf i ndi ng r e g ar sultimage culpdbiity d e f e n d
for the misconduct.

9 It was not the role of the hearing justice to determine the validity of the specific
charges against defendant. Rather, the hearing justice's proper function is to assess
flionly whether in her discretion [the defendant's] conduct on the day in question had
been lacking in the required good behavior expected and required by his probationary
status. dd. at 745.

State v. Znosko, 755 A.2d 832 (R.1. 2000). An affirmative defense that absolves a defendant of

criminal culpability is not necessarily dispositive at a probation hearing. Defendant got into a

physical altercation at a party and stabbed the other individual, who later died. Defendant

admitted to the stabbing but claimed it was in self-defense. The hearing justice gave strong
consideration to defendant oradible Hafurther nbtad that, ul t i m
even if defendant was protecting himself from an unprovoked attack, the judge would still find

himt o be a violator because probationers fdare 1

T R.1.S. C. a f f iAlthoughdve natetitht thesé age isseied that nfay militate
in his favor at trial on the underlying charge, they are not issues that are dispositive at
this time.0 Id. at 835.

Practice Tip: Counsel must advise clients that the rules of a probation violation hearing are

completely different than a tri al and any fin
b e h a byia prepanderance of evidence is enough to revoke it.
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State v. Santiago, 799 A.2d 285, 288 (R.I. 2002) (Santiago 1). R.I.S.C. held that the only

relevant issue before the hearingj ust i ce was whadkbeemlacking id thefrequived a Nt A
good behavior expectedandrequi r ed by hi s pandnbtatetheothe statefiad st at us o
sati sfact or i | scrinpnal guitémthe chagesdorming thetbadis of alleged

violation. Quoting State v. Gautier, 774 A.2d 882, 887 (R.I. 2001) (Gautier 1).

State v. Piette, 833 A.2d 1233, 1236 (R.l. 2003). The dourt's role [in a probation-revocation
proceedingl]isn ot t o det er nsicrimeal dquilt @ inrbeenteavithdeapecttodthe
underlying conduct thattr i gger ed t he violation hearing. o

State v. Crudup, 842 A.2d 1069, 1072 (R.1. 2004). The cour t 6 s r O lwhketheras t o d et
defendant has breached a condition of his probation by failing to keep the peace or remain on
good behavior.o0

State v. Sylvia, 871 A.2d 954 (R.l. 2005). The burden of proof in a probation revocation hearing
is considerably lower than in a criminal case.

1 Instead of establishingpro of beyond a rhestatsisamlgrequiredtod oubt |,
prove to the reasonable satisfaction of the hearing justice that the defendant has
violated the terms and conditionsofthe pr evi ousl y | lmpt@ ed pr ob.
(quoting State v. Anderson, 705 A.2d 996, 997 (R.1.1997)).

State v. Vieira, 883 A.2d 1146 (R.1. 2005). Defendantds six years of
prevent the imposition of the full nineyearsand si x mont hs of defendant ¢
suspended sentence following an arrest for robbery and possession of a stolen vehicle.

T The state has to prove only within a frea
breached the peace. Id. at 1149,

1T "nTrae t ack here need not be vicious to amo.l
demonstrating within a reasonable degree of probability that defendant was involved
inaschemetorob [victiim]i s more than sufficient to mee
Id.

State v. Forbes, 925 A.2d 929 (R.I. 2007). R.1.S.C. vacated and remanded violation judgment

after determining that it was arbitrarily decided, because t he hearing justiceods
were insufficient to constitute a violation. Although the hearing justice correctly perceived that

his role was not t o det edegreesaxual asshdtfchargechiant 6 s gui
failure to make any factual findings on the record about that conduct was improper and left

insufficient findings to support the adjudication.
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1 In believing that he could not make any factual finding on the sexual assault, the
hearing justice instead predicatedh i s vi ol ati on adjudicati on
mor e beni gn i nst aconduetshat mght,oincluging chreyingean d ant 6
pocket knife, taking an acquaintancebs ce
immediately getting out of a car when asked to by a police officer. Id. at 935-36.

State v. McLaughlin, 935 A.2d 938 (R.1.2007). The heari ng justice can |
introduction of evidence and cross-examination of witnesses to issues relevant strictly to whether

defendant failed to keep the peace and remainongood behavi or . I n this c:
decision to prohibit defendant from questioning the complaining witness about her motivations
to Acontrol o him was appropriate, because wit

was irrelevant to whether he personally maintained good behavior.

T AAl though it i s true t hastentittedtacenfroatmandant at
cross-examine the witnesses against him, it is also true that a hearing justice may, in
the exercise of his or her discretion, reasonably limit the scope of cross-e x a mi nat i on.
Id. at 942-43.

1 The admissibility of evidence lies within the sound discretion of the hearing justice.
AStrict application of the rules of evide
h e a r ildnag942dquoting State v. Rioux, 708 A.2d 895, 898 (R.I. 1998)).

1 The hearing justice can draw reasonable inferences from the evidence presented and
assess the credibility of witnesses to determine whether defendant violated the terms

of his probation.

State v. Jensen, 40 A.3d 771 (R.l. 2012). Defendant questioned the reliability of using his
fingerprint found on a package of gum in the bedroom of sexual assault victim as a basis for
finding that he violated his probation, due in part to the movable nature of the gum and the
inability to prove that it was left during commission of the crime.

T AWhen a h e @aalledupgon tp detsrmine whether or not a defendant has
committed a probation violation, the hearing justice is charged with weighing the
evidence and assessing hRt&78 @uotenglStatev. | i t y of
Horton, 971 A.2d 606, 610 (R.I. 2009)).

T A[ A] probation violation adjudication may
long as the weight of the circumstantial evidence constitutes reasonably satisfactory
evidence that the defendant has virol ated
circumstantial evidence as well. 1d. at 782.

State v. Gromkiewicz, 43 A.3d 45,48 (R.1.2012). Thf@ O6r easonabl e satisfac
should not be employed to determine the question of defendant's guilt in regard to any offense
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which may form the basis of the violation allegation, but should instead be applied to determine
whet her defendant maintained or violated the

Immunity

State v. DeL.omba, 370 A.2d 1273 (R.l. 1977). Defendant may testify at his violation hearing
without fear that his testimony will be used at trial. If the state chooses to pursue a violation
hearing prior to the trial on the violating offense, defendant will be given use and derivative use
immunity for any testimony he may give.

T Anéwe hold henceforth the stat etandhgivet ei t
the alleged violator use and derivative use immunity for any testimony he may give,
or postpone the violation lbha&®#%i ng until

T Whil e
to i mpeach or rebut clearly i

State v. LeBlanc, 687 A.2d 456 (R.l. 1997). The trial justice has no obligation to inform the
defendant of his immunity rights. This duty falls within the responsibilities of defense counsel.

Exclusionary Rule

State v. Spratt, 386 A.2d 1094 (R.1. 1978). The state exclusionary rule does not apply to
probation revocation proceedings. R.1.S.C. leaves open the question of searches designed to
harass probationers or that shock the conscience of the court.

T AThese decisions, however, do not go so
exclusionary rule would not deter police from searches which are consciously

he

a

testimony may not be #Wlbeed at tr

nec

f

directed toward or intended to harass pro

of the court. But since the search in this case was not so directed or intended, we
leave to a future day consideration of the effect of that kind of conduct on the

applicability of IdtatlH®5. excl usi onary rule. o

State v. Mello, 558 A.2d 638 (R.I. 1989). Evidence seized in violation of the Fourteenth
Amendment 6s due process clause is excludabl e
that federal case law does not allow coerced confessions for any purpose. See New Jersey v.

Portash, 440 U.S. 450 (1979).

T Aln the absence of a de Btateav|Spratt,f386A.2de pr oces

1094 (R.1. 1978), would clearly make the admission of the evidence obtained from
t he def endaa38. proper . 0
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State v. Campbell, 833 A.2d 1228 (R.1. 2003). Magi str at esmatientoisuppessd e f e n d
a custodial statement given as a result of coercion. R.1.S.C. affirmed and noted that the

magistrate was not required to conduct a separate hearing to determine the admissibility of the

evidence under the exclusionary rule.

State v. White, 37 A.3d 120 (R.I. 2012). Defendant arrested for child pornography offenses had
the criminal charges dismissed after successfully moving to suppress the evidence against him
based on an illegal search. However, the evidence was still used afterward to violate defendant
on his probation from a prior offense. RISC affirmed probation revocation.

Hearsay Evidence

State v. DeRoche, 389 A.2d 1229 (R.I. 1978). Defendantds probation wa
the hearsay statements of an alleged accomplice. Defendant is entitled to confront state

witnesses unless the judge finds good cause. If a witness is unavailable, the court may consider

other elements such as reliability and evidentiary exceptions to the hearsay rule.

T Aé we are bound by t he miMorrissayvBrewee@ne i r e me n
of those requirements iesamidetadveese witiesgeht t 0o c O
(unless the hearing officer specifically finds good cause for not allowing

confrontation). 6 | f t he awnaytcamseder gstheri s unav a
elementssuch as reliability and evideaentiary e
1234.

1 né before admitting hearsay, particularly on issues that are central to the
determination of the commission of the violation, the trial justice must determine
whether there is good cause for denying confrontation and/or cross-e x a mi n &t i on. 0
at 1234.

State v. Vashey, 823 A.2d 1151 (R.1.2003). The minimum due process requirements of a

violation hearing call [only] for notice of the hearing, notice of the claimed violation, the
opportunitytobeheardand pr es ent e v i shehalfcaad the mght th eofifrenhadda nt 6
cross-examineth e wi t nes s es ald & 1156 égtoting Stafe e Gadiama) G67. Ad2d

1233, 1237 (R.1.1995)).

1 The right to confront and cross-examine adverse witnesses during probation-
revocation hearing i s rmmeednetlbeaffoededioth®o ndi t i on
defendant in those cases in which the hearing officer has found good cause for not
all owi ng c ddi(quotiogrCasiand, 663 A.2d at 1239).
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91 Additionally, the rules of evidence are applied less stringently in a probation-
revocation hearing than during a trial proceeding.

State v. Casiano, 667 A.2d 1233 (R.1.1995). Tr i a | evia of cobfrongationl of the
complaining witness child upheld by R.1.S.C. Hearsayte st i mony preseant ed
hearing was sufficiently reliable to establish good cause for denying confrontation.

9 fBefore hearsay is admitted, however, particularly on issues that are central to
determining whether the violation has been committed, the trial justice must decide
whether there is good cause for denying confrontation and/or cross-examination. Hence,
the opportunity to confront and cross-examine adverse witnesses at a violation hearing is
a conditional right and need not be afforded to the defendant in those cases in which the
hearing officer has found good cause for not allowing confrontation.o 1d. at 1239
(citations omitted).

State v. Greene 660 A.2d 261 (R.1. 1995). In a stolen license plate case, the police officer was

all owed to testify as to the hearsay statemen

violator of his probation based upon this testimony. R.1.S.C. remanded for a new hearing ruling
that the hearsay testimony should not have been admitted without a showing of good cause
denying confrontation or indicia of reliability.

T Aln the case at bar no det thadenialofdhe i on
right of confrontation of either of these highly significant witnesses. In the case of
D &mbra, her written statement given in the Cranston police station had virtually no
indicia of reliability. It was in contradiction of other documentary evidence of title to
the automobile and her own initial statement given to the police when she sought
release of the automobile. Certainly confrontation and cross-examination of this
witness were es ddean2b3 al to defendant.

State v. Sparks, 667 A.2d 1250 (R.I. 1995). Prior inconsistent statements may be used as the
sole basis for a violation of probation. Reasonable satisfaction is a lower quantum of proof than

preponderance of the evidence.

T Aébecause the O0reasonabl yrevecatibnihesring e d 6
allows an even more relaxed burden of proof than the preponderance of the evidence
standard required in a civil case, a statement inconsistent with the declarant's
testimony introduced at a violation hearing should be considered enough, standing
alone, to sustain the stsaitlatiod lsyreisanablg e n
satisfactoldsl282vi dence. 0

1 This holding is now questionable given that the standard of proof has been changed.
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State v. Bernard, 925 A.2d 936 (R.I1. 2007). Ad mi ssi on of hearsay testi m
probation revocation hearing violated his due process right to confront witnesses. The state

presented one witness, who lacked personalk nowl edge of defendantodos pr
trial court failledtoconduct any inquiry into detyet her there
confrontation of further witnesses. R.1.S.C. vacated judgment and remanded for a new hearing.

1 The Agood c aus e odendirg toefrontatiomaaatpriobation pfoceeding
isgenerallybased on both fithe reliabialdtha y of pr
statebds explanation of why conHknrt®@¥®t ati on
(quoting State v. Casiano, 667 A.2d 1233, 1239 (R.l. 1995)).

T AFailure to make such a deted minati on con

T Rather than conducting the threshold fgoo
t hat f@h

stated earsay i s Thisdvasans si bl e i n a v
Aoevr si mplification of the onetestimohylwast r esul
admitted.

State v. Pompey, 934 A.2d 210 (R.1. 2007). Police responded to a domestic assault call and were

greeted at the door by the visiblyupsetandsh a ki ng vi cti m, wheatmst ated A]
up. o The victim did not testify at defendant
to admit her statement through the responding officer. Defendant argued that, under Crawford v.

Washington, 541 U.S. 36 (2004), admitting the statement would violate his constitutional right to

confront the witness.

1 Applying the interrogation test from Davis v. Washington, 547 U.S. 813 (2006),
R.1.S.C. affirmed thet r i a | findirg thattheGtsat e ment was HfAnont est
because it was fimade voluntarily during the initial response of the police officer to an
emergency call fora s s i s t atmtitevas then admiskible hearsay as an excited
utterance.

1 Regardless, Crawfordd oes not apply to probation revo
probation violation pr oce 8hkreforegeven s not a ¢
testimonial hearsay, unequivocally prohibited at trial, can be permissible in a
probation revocation hearing. Id. at 214.

Sentencing

State v. Heath, 659 A.2d 116 (R.I. 1995). After sentencing the defendant to a jail term for
violating his probation, the judge failed to mention the remaining portion of the suspended
sentence. Defendant was later violated on this suspended sentence and he moved to dismiss
arguing he was no longer on a suspended sentence. R.1.S.C. was not persuaded.

T The courtods failure to mention the remain
not el i mi nat aonof thejusticefivido origihally iniposed then t
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suspended sentences is controlling and that the justice who finds a violation of

probationary status and executes the sentence is bound by the initial

determinati onéthe trial dhotypessesstiestatuory t he vi
power to amend or decrease the sentence as originally imposed and was bound by the

terms of thhat sentence. 0

State v. Traudt, 679 A.2d 330 (R.l. 1996). Facing a violation of probation for failure to pay
restitution, defendant agreed to extend his probation an additional two years to avoid
incarceration. During that extension, defendant was violated and incarcerated for failure to pay.
R.1.S.C. reversed and dismissed the violation on the grounds that a probationary period cannot be
extended beyond the original sentence, even with the consent of defendant. Defendant remains
civilly liable to pay the restitution.

1 A Ware of the opinion that the parties in this action cannot enter into an agreement to
ext end dm@dbatiam pedod eydnd that which was originally imposed by the
sentencinatj3asti ce. O

But see: R.I.G.L. §12-19-8(c). At any time during the term of a sentence imposed, the
probation and parole unit of the department of corrections may seek permission of the superior or
district court to modify a defendant's conditions of probation set at the time of sentence by either
imposing additional conditions of probation or removing previously imposed conditions of
probation to provide for more effective supervision of the defendant. Failure of the defendant to
comply with modified conditions of probation may result in a violation of probation being filed
pursuant to §12-19-9.

State v. Studman, 468 A.2d 918 (R.1. 1983). Defendant received separate suspended sentences
for charges with no mention as to whether they were to run consecutive or concurrent. These
sentences were later violated and ordered to run consecutive to each other. R.1.S.C. reversed.
See also State v. Taylor, 473 A.2d 290 (R.1. 1984) (where sentencing justice did not state that
d e f e rs drengwerdto be served consecutively, justice revoking probation could not make
the sentences consecutive).

1 né when two or more sentences to be served in the same institution are imposed at
the same time, such sentences run concurrentlyunles s expr essly ordered
Id. at 919 (quoting Pelliccia v. Sharkey, 292 A.2d 862, 864 (R.l. 1972)).

1T when two or more sentences are not expr
presumption is thattheywereimpo s ed t o be s erld(gudtingconcurr en
Pelliccia, 292 A.2d at 865).

1 The original sentence is controlling and binding upon a justice that later revokes the
sentence. i [ RE intention of the justice who originally imposed the suspended
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sentences i s ¢hejustice whd finds awiplatianrofcbrob@tionary status
and executes the sentence ildssat9B0ound by t he

State v. Fortes, 330 A.2d 404 (R.1. 1975). Defendantdéds deferred sente
marijuana was later revoked based upon new charges of assault with intent to murder. The trial

judge sentenced defendant to 15 years to serve based upon the serious nature of the assault

charge. R.I.S.C. reversed and remanded for a new sentencing hearing.

1 A violation hearing is finot held for the purpose of punishing defendant for the new
offense. Although the latter is the precipitating cause for the revocation hearing, it
should play no part in determining the extent of the penalty to be imposed on the
charge on which sentence had formerly been deferred. Punishment for the new
offense must await the disposition ofthecase i n whi ch t he new of fe
Id. at 411-12.

State v. Pires, 525 A.2d 1313 (R.1. 1987). In a case with facts similar to Fortes, R.1.S.C. slightly

modified Fortes. A judge sentencing a defendant for v
principallyo by the first offense and use the
sentence.

T AWe have never hel d t Ftalyigndrelthe natureoftllel | ust i c
second offense when imposing a sentence for a probation violation. However, we
have held that the trial justice should be guided principally by consideration of the
nature of the first offense. We believe that the benchmarks promulgated as policy for
sentencing by the Superior Court provide acceptable guidance and a reasonable range
for the imposition of aldaBhMtence at a Vvi o

9 But see State v. Wisehart, 569 A.2d 434, 436-37 (R.I. 1990), which further limited
the holdings of Fortes and Pires. R.I.S.C. found those cases inapplicable in Wisehart
because the Fortes and Pires defendants had very limited criminal histories, while the
defendant in Wisehart had extensive contacts with law enforcement. Although
electing not to overrule Fortes and Pires, the Court found their reasoning to be
A | 1 mo situetidns involving first offenders when the sentence imposed is clearly
excessive. A more realistic approach in situations such as the one before us is to
allow the trial justice to consider the totality of the circumstances before the court,
including the existing record of the defendant as it relates to his/her amenability to
rehabilitation.o

State v. Koliscz, 636 A.2d 1329 (R.I. 1994). D e f Alford @en to adbsrglary charge in
Connecticut could be used as grounds to violate his Rhode Island probation. An Alford plea
constitutes an adjudication that may later be revoked, regardless of whether defendant maintains
his innocence.
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In re Lamarine, 527 A.2d 1133 (R.I. 1987). Rule 37 of the District Court Rules of Criminal
Procedure, which allows for a de novo appeal of a sentence, does not apply to a probation
violation hearing. Once the court finds defendant to be a violator, he is not sentencing
defendant, he is merely executing a previously imposed sentence.

State v. Deluca, 692 A.2d 689 (R.1. 1997). A trial judge may order defendant to serve a
suspended sentence consecutive to an intervening federal sentence. Defendant was on state
suspended sentences when he was charged and convicted on federal offenses. The state court
adjudicated him a violator based upon the new crimes and ordered defendant to serve five years
consecutive to the federal sentence. R.1.S.C. affirmed.

State v. Parson, 844 A.2d 178 (R.1. 2004). Based on offenses in 1992, defendant was sentenced
to a ten-year suspended sentence with a probationary period of ten years. In 2000, defendant
violated his probation and was sentenced to serve his full ten-year suspended sentence in prison.
Defendant appealed, calling the sentence illegal because he had only two years remaining on his
probation. R.1.S.C. affirmed the trial court, because a suspended sentence does not begin to run
until it is executed.

T ANo part of the suspended sentence runs u
period or until the execution of all or some portion of it upon a determination that
defendant vi ol ati8e. dhenefore ioktion abamy point of the
probationary period subjects the defendant to the possibility of being sentenced to
serve the full suspended sentence.

State v. LaRoche, 883 A.2d 1151, 1154 (R.1.2005). i When t he st ate seeks to
based upon a failure to pay restitution, the sentencing court must inquire into the reasons for the
noncompliance. If the probationer has made sincere efforts to legally acquire the necessary

money, but remains unable to comply with a restitution obligation, then the court must consider

alternate measures of punishment other than incarceration. On the other hand, if the probationer

has either refused to pay or has not made 6ésu
pay, then the sentencing court may revoke probation and imposeapriso n s e n Cittnm c e . 0O

Bearden v. Georgia, 461 U.S. 660, 672 (1983).

1 The burden of proof is on the defendant to satisfy the trial court that he made
isuf ficient bona f i de-oréeredfrestitutiosobligation, c omp |l y
particularly if it is undisputed that the defendant has not fulfilled that condition of
probation.

State v. Jones, 969 A.2d 676, 681 (R.I. 2009). Allocution is a constitutional right for defendants
in Rhode Island, but the right is not afforded to defendants before sentencing at a probation
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revocat i orhisifbecause a progation-revidocation hearing is not part of the criminal
prosecution process, but is instead a civil p

91 However, for situations in which the hearing justice intends to impose consecutive
sentences or to impose a sentence on more than one case, Athe better prac
permit counsel to address the court concerning any factors which may assist the court
in fashioning a sentence that Idgaotitgo t he ¢
State v. Ratchford, 732 A.2d 120, 123 (R.1. 1999)); accord State v. Nania, 786 A.2d
1066, 1069 (R.I. 2001).

State v. Bouffard, 35 A.3d 909 (R.I. 2012). This case involvedthere-bo undl i ng of a def
previously illegal probation sentence. Defendant had been sentenced to prison and probation on

breaking and entering charges in 1991, 1996, and 2000, before being arrested again in 2006. For

the 2006 offense, defendant was deemed to be a violator of his probation and he was sentenced

to seven years in prison under his 1996 probation. At his subsequent Rule 35 hearing, the

hearing justice determined that the sentence was illegal because the 1996 term of probation had

actually expired. However, ratherthanreleased e f endant , t heb uthnedalre dnog hiuss
sentence by applying the seven year prison term to his 2000 probation.

91 Defendant first argued that the hearing justice lacked the authority to re-bundle his
sentence, because he was not the original sentencing justice (who had since retired).

R. I . S. C. itidthe inteht of the ariginalfsentencing court that lies at the heart
of the re-bundling analysis, and that intent may be permissibly ascertained by another
justice of that court should theneedar i s e . 0 Still, the hearing
sentenceb6s original i ntent HenegheCoarthnot exc
found that the re-bundled sentence met the intent of the original sentencing justice.
Id. at 917.

T Furthermore, the Court upheld the violati

the underlying criminal charge that formed the basis for the violation (due to the
timing of the appeal, the 2010 amendments to § 12-19-18 were not applicable to the
issue; see fANColl ater al Estoppel 06 section be

State v. Lancellotta, 35 A.3d 863 (R.l. 2012). The fagistrate has wide discretion when

determining the proper sentence to exact upon
unexecuted portion of a probationerés suspend
single horsehair of good behavior, unt il such ti me as MRt&9It er m of

(quoting State v. Vieira, 883 A.2d 1146, 1149 (R.I. 2005)).

9 Hearing justice did not abuse his discretion by sentencing defendant to a seven year
sentence following an assault that violated his probation stemming from a robbery.
The judgeds sentence i @iongfthendtgedbftiegr i nci pal |
original offense, which was robbery, and not the violating offense of assault.
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Appellate Review

State v. Gautier, 774 A.2d 882 (R.1. 2001). A trial courtoés findi
reviewed by R.1.S.C. for abuse of discretion. In Gauthier, defendant was charged with violating

a ten year suspended sentence based upon a new charge of murder. The trial justice did not
believe the statebds eyewitness and rul ed
found that the trial judge misconceived his role at the probation violation hearing.

1 fé the state [can] seek and obtain appellate review in a criminal matter by petitioning
this Court for a writ of certiorari where it appeared that an inferior court had

ng O

t hat

improperlytakenj ur i sdi cti on or had clearly abusec

Court limits its review on certiorari to examining the record to determine if an error

of |l aw has been committedéWe do not
rather inspect the record to determine if any legally competent evidence exists therein
to support the findi hdgs886made by t he

wei gh

t

ri al

T I't is the trial coluytwbkedheéy ito [deherimeae

di scr et i on s]canducton thesddy & qudsaon laddbeen lacking in the
required good behavior expected and
role of the hearing justice to determine the validity of the specific charge that formed
thebasi s of t he v i opursudntitodRaole3d(f), a sRowingtithetthe i
defendant has failed to keep the peace and to remain on good behavior is sufficient to
establish a prlo&&68.0on violation. o

State v. Crudup, 842 A.2d 1069, 1072 (R.I. 2004). When reviewing an appeal from a revocation
hear i ng, t he ¢ o uwmhetherthechaaring justeca asted asbitrarily or @apriciously in
finding a violation. o

State v. Jackson, 966 A.2d 1225 (R.I. 2009). At the probation violation hearing, it is the hearing

r

equi

justiceds duty to weigh the relevant, materia
RI.S. C. affords def eruemsce arhde wielalr i mogt jfusse d ccre:

Hampton v. State, 786 A.2d 375 (R.l. 2001). Hearing justice did not violate due process by
failing to advise defendant of the right to appeal his revocation adjudication. Although notice to
defendant of his right to appeal is a right required in criminal proceedings, notification is not
mandatory in civil proceedings such as a probation violation hearing. Private defense counsel
also was not ineffective by failing to advise defendant of the right to appeal, when defendant
could not show how he was prejudiced by the failure of his counsel to inform him.

State v. Seamans, 935 A.2d 618 (R.1. 2007). A Wher e, subsequent to
probation, a defendant is criminally convicted for the same conduct underlying the violation of
probation, his appeal from that judgment of violation of probation is rendered moot because
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there is no longer any live controversy about whether he engaged in the conduct for which his
probati on vQaoting $ate . Siagletend876@\.2d 1, 8 (Conn. 2005).

T The term Acr i mihiseauile bdgptecchy RIG.C.antSeandads, applies t
equally to trial convictions and pleas, and does not distinguish between pleas of guilty
or nolo contendere.

9 Inthis case, defendant was arrested for third-degree sexual assault and deemed to
have violated his probation as a result. Defendant filed a timely appeal, and later
pleaded nolo contendere to the charge of third-degree sexual assault. Then, when
def enda nfrom e peolatpreveolation came before the R.1.S.C., the court
decl ared the appe astnolopbeatdthird-degreasaxsakassalle f e n d a n
was fitantamount to an admission of fault
Based on the guilt implied by the plea, the court found no live controversy to review.

State v. Jones, 942 A.2d 982 (R.I. 2008). In 1997, defendant was sentenced to fifteen years
suspended, with fifteen years probation. A probation violation in 2005 resulted in an order for
defendant to serve three years of his suspended sentence. Defendant filed a motion to reduce
that sentence under Rule 35. The trial court denied the motion and R.I.S.C. affirmed.

T Defendant 6s Hveodd.i Aomotiomt@reduce sentemee must be brought
within 120-days of the original judgment. Once that window closes, the courts do not
have jurisdiction to reduce the sentence and will not consider the motion on the basis
of fairness. Only illegal sentences continuously remain open to correction.

T Here, defendantds or i gi nHislviol#giemofthe nce was
sentence eight-years later did not create a new judgment. Therefore, eight-years
removed from his fifinal judgment,0 defendant was time-barred from moving for a
sentence reduction in seeking relief from his new violation sentence.

State v. Pona, 13 A.3d 642 (R.I. 2011). A motion for a new probation-violation hearing due to
newly discovered evidence will not be considered on appeal to R.1.S.C. unless it has first been
raised in the trial court.

State v. Shepard, 33 A.3d 158 (R.l. 2011). iWhenéan i nquiry as to whet h

hisprobati on é6turns on a determination of credib
hearing justice Oaccepts one version of event
another version, 6 this Caioghjusticedidnatactusreasonablyy conc
or arbitrarily in finding tlhalt64(quotipyStatdvat i on vi

Ferrara, 883 A.2d 1140, 1144 (R.1. 2005)).
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Collateral Estoppel

R.l. GEN.LAWS §12-19-18. Termination of imprisonment on deferred sentence on failure of
grand jury to indict --Determinations of insufficient evidence lack of probable cause or
exercise of prosecutional discretion

(a) Whenever any person has been sentenced to imprisonment for violation of a deferred
sentence by reason of the alleged commission of a felony and the grand jury has failed to return
any indictment or an information has not been filed on the charge which was specifically alleged
to have constituted the violation of the deferred sentence, the sentence to imprisonment for the
alleged violation of the deferred sentence shall, on motion made to the court on behalf of the
person so sentenced, be quashed, and imprisonment shall be immediately terminated, and the
deferred sentence shall have same force and effect as if no sentence to imprisonment had been
imposed.

(b) Whenever any person, after an evidentiary hearing, has been sentenced to imprisonment for
violation of a suspended sentence or probationary period by reason of the alleged commission of
a felony or misdemeanor said sentence of imprisonment shall, on a motion made to the court on
behalf of the person so sentenced, be quashed, and imprisonment shall be terminated when any
of the following occur on the charge which was specifically alleged to have constituted the
violation:

1 After trial person is found Anot guiltyo
dismiss is made and granted pursuant to Superior or District Court Rule of Criminal
Procedure 29;

~

(2 After hearing evidence, a fAino true bill o |

(3) After consideration by an assistant or special assistant designated by the attorney

general, a fAno informationod based upon a |

(4) A motion to dismiss is made and granted pursuant to the Rhode Island general laws §
12-12-1.7 and/or Superior Court Rule of Criminal Procedure 9.1; or

(5) The charge fails to proceed in District or Superior Court under circumstances where
the state is indicating a lack of probable cause, or circumstances where the state or its
agents believe there is doubt about the culpability of the accused.

(c) This section shall apply to all individuals sentenced to imprisonment for violation of a
suspended sentence or probationary period by reason of the alleged commission of a felony or
misdemeanor and shall not alter the ability of the court to revoke a suspended sentence or
probationary period for an allegation of conduct that does not rise to the level of criminal
conduct.

eff. June 12, 2010.
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Prospective Application Only

State v. Beaudoin, 137 A.3d 717 (R.1.2016). St at ut ory amendment provi di
any person, after an evidentiary hearing, has been sentenced to imprisonment for violation of a

suspended sentence or probationary period by reason of the alleged commission of a felony or

misdemeanor said sentence of imprisonment shall, on a motion made to the court on behalf of

the person so sentenced, be quashed, and imprisonment sha | | be terminated, 0 wh
person is found not guilty, o applied prospect
triggering events, evidentiary hearing, defendant's acquittal on charges underlying probation

violation, and sentence of imprisonment resulting from the violation, occurred after the

amendment.

Collateral Estoppel Issues

State v. Gautier, 871 A.2d 347 (R.1. 2005). R.1.S.C. held that the trial justice's factual finding at
a probation-revocation hearing, effectively absolving defendant of criminal responsibility for the
murder alleged by the state as the basis for its probation-revocation notice, did not collaterally
estop defendant's prosecution for murder. This case overrules State v. Chase, 588 A.2d 120 (R.I.
1991), and abrogates State v. Wiggs, 635 A.2d 272 (R.I. 1993).

9 A[ W] e believe that further application of
litigation of a criminal charge, following a determination during a probation-
revocation hearing that is adverse to the state, inequitably overlooks and
misconceives the inherent and important differences between those proceedings and
criminaldatB58.i al s. 0O

T AMIi ndf ul of the critical di fferences 1 n b
during probation-revocation hearings and criminal trials, we are of the opinion that
further application of the Chase doctrine would strongly counteract the significant
publ i c interest in the preservation of the
for ultimate determinations as thkhagui l t o
359 (quoting Lucido v. Superior Court, 795 P.2d 1223, 1230-31 (Cal. 1990)).

State v. Smith, 721 A.2d 847 (R.l. 1998). A verdict of not guilty does not prevent the trial court
from finding the defendant to be a violator of probation based upon the same conduct. In Smith,
the parties agreed to convene a violation hearing after the jury trial. The jury found the
defendant not guilty and the state proceeded on the violation hearing one week later. Based upon
the testimony at trial, the trial judge found defendant to be a violator of probation and ordered
her to serve a portion of her suspended sentence. R.1.S.C. affirmed. Note: The interplay
between this holding and newly enacted R.1.G.L. §12-19-8 has not been decided.

State v. Hie, 688 A.2d 283 (R.1.1997). A court may take judicial

not
finding of violation i n Hieegdsefeadant wagfourdltobeandant 6 s
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violator of probation after a full hearing in district court. In the 32(f) proceeding in Superior
Court for the same charges, the judge took judicial notice of the District Court violation and

revoked defendantds probation. R.1.S.C.

State v. Tetreault, 973 A.2d 489 (R.I. 2009). Defendant was arrested for breaking and entering
into a store. Subsequent probation violation conviction resulted in defendant being sentenced to
serve four years of his suspended sentence. When defendant was later acquitted of the breaking
and entering charge at trial, defendant appealed to have the violation reexamined. On remand,
trial court denied relief and R.1.S.C. affirmed. Note: This case should no longer be good law in
light of R.1.G.L. §12-19-8.

1T Aésince only reasonably satisfactory
defendant 6s probation may be revoked

has been acquitted afteracr i mi n a Id. att492 n. 4 (quotidg State v.
DiChristofaro, 842 A.2d 1075, 1078 (R.l. 2004)).
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IMMIGRATION CONSEQUENCES

Counsel s Duty to Advi se

AThe weight of prevailing pr of emustadoise il nor
client regarding the deportation risk €& Th
determined from reading the removal statute, his deportation was presumptively mandatory, and

his counsel's advice was incorrect. There will, however, undoubtedly be numerous situations in

which the deportation consequences of a plea are unclear. In those cases, a criminal defense

attorney need do no more than advise a noncitizen client that pending criminal charges may carry
adverse immigration consequences. But when the deportation consequence is truly clear, as it

was here, the duty to give correct advice is equally clear. ®adilla v. Kentucky, 130 S. Ct. 1473,
1476-77 (2010).

ms
e C

9 If the deportation consequence is clear, counsel must advise the client the exact nature of
the consequence prior to entering a plea. If the consequence is unclear, counsel has a
duty to advise as to the risk of immigration consequences.

9 Failure to advise a client as to deportation consequences satisfies prong 1 under
Strickland for ineffective assistance of counsel.

Recommended Actions

1. Ask the client where they were born, when they came to the United States, current
immigration status and for how long (permanent resident, non-immigrant visa, visa
overstay, illegal entry etc.)

2. Research the exact consequences of any course of action, including plea v. trial. Use the
following appendix as a starting point. Excellent research reference guides include
Kurzbands | mmigration La@sSoémmcghbaodok oand N
Consequences Manual.

3. Consult with an immigration attorney to confirm your research and advice. A national
database for this information can be found at www.immigrantjustice.org. A free service
is also available through the Defenders Initiative by phone at (312) 660-1610, by email at
defend@heartlandalliance.org, or through the online inquiry submission form.

4. Advise your client as to the immigration consequences of any course of action.
Memorialize your advice in writing with a copy for your client and your file. I cannot
emphasize enough how critical this last step is so that the client has it in writing and you
have it memorialized for future reference.
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APPENDIX
Selected RI Statutes and Immigration Consequences

This is a list of selected Rhode Island criminal statutes and their probable immigration
consequences. | use the term probable because there is very little BIA or 1* Circuit case law
concerning these statutes, only the practical experiences from experienced immigration
attorneys at the Boston Immigration Court. Please note that immigration consequences are
complex and ever changing. Use this chart as a starting point but not a substitute for your own
research. If you disagree with the analysis or become aware of a relevant new case, please
contact me with this information. Aggravated felonies should be avoided as they require
automatic removal from the United States. A defendant may or may not be cancellation eligible
for all other removable offenses i each case requires a fact-specific analysis and a consult with
an immigration lawyer.

AF T Aggravated felony
CIMT 7 Crime involving moral turpitude
Removable i Convictions that are specifically designated as removable for other reasons

Assault 811-5-3 Not a CIMT but will constitute an AF if sentence
of 1 year suspended or to serve. If complainant
qualifies as domestic household member, it will be
considered domestic even if amended to non-
domestic. If forced to plead, better to plead to
simple battery in light of Johnson v. U.S., 135
S.Ct. 2551 (2015).

Assault T Domestic 811-5-3/ Crime of Domestic Violence. Must amend to non-
12-29-5 assault charge, even if remains domestic, such as
domestic disorderly (loud & unreasonable, §11-
45-1(a)(2)) or domestic trespass 811-44-26. If
amendment not possible, client is better off with a
domestic battery for less than 1 year to serve or
suspended. If forced to plead, better to plead to a
simple battery pursuant to Johnson v. U.S., 135
S.Ct. 2551 (2015).

Assault with a Dangerous | §11-5-2 CIMT regardless of sentence. AF if sentence of 1
Weapon year or more suspended or to serve.
Assault with Intent to 8§11-5-1 CIMT regardless of sentence. AF if sentence of 1

Commit Specified Felonies year or more suspended or to serve. Possible AF




regardless of sentence.

Attempt Multiple AF or CIMT if underlying offense qualifies as
such.

Breaking & Entering w/o 811-8-2 AF if sentence of 1 year or more suspended or to

consent serve. BIA has ruled similar statutes does not
constitute CIMT (so long as sentence is less than 1
year to serve or suspended).

Breaking & Entering w/ 8§11-8-4 CIMT regardless of sentence. AF if sentence of 1

felonious Intent year or more suspended or to serve. Probable AF
regardless of sentence.

Burglary 811-8-1 CIMT regardless of sentence. AF if sentence of 1
year or more suspended or to serve.

Child Abuse 811-9-5.3 CIMT regardless of sentence. AF if sentence of 1
year or more suspended or to serve.

Child Molestationi 1™ or | §11-37-8.2 AF and CIMT regardless of sentence (sexual

2" §11-37-8.3 | abuse of a minor).

Contributing to 8§11-9-4 CIMT regardless of sentence.

Delinquency of a Minor

Conspiracy 811-1-6 AF or CIMT if underlying offense qualifies as
such.

Discharge of a Firearm 811-47-3.2 AF if sentence of 1 year or more suspended or to
serve.

Disorderly Conduct 811-45-1 Only indecent exposure constitutes a CIMT
regardless of sentence (§11-45-1).

Disorderly Conduct i 811-45-1/12- | Subsection (1) violent, tumultuous behavior is

Domestic 29-5 arguable a crime of domestic violence. Amend to
subsection (2), loud and unreasonable noise. Safe
haven for domestic offenses.

DUI or Chemical Test 831-27-1et. | Neither a CIMT or AF.

Refusal al.

DUI-Death or Serious 831-27-2.2 Neither a CIMT or AF.

Injury §31-27-2.6

Embezzlement S11-41-3 CIMT regardless of sentence. AF if sentence of 1




year or more suspended or to serve.

Failure to Register as Sex | §811-37.1-10 | Neither a CIMT or AF regardless of sentence.

Offender

Frequenting a Drug §21-28- Removable as a Controlled Substance offense.

Nuisance 4.06(b)(3)

Forgery & Counterfeiting | 811-17-1et. | CIMT regardless of sentence. AF if total loss is

Offenses al. over $10,000, regardless of restitution ordered.
Possible AF if sentence of 1 year or more
Imposed.

Fraud Offenses 811-18-1et. | CIMT regardless of sentence. AF if total loss is

al. over $10,000, regardless of restitution ordered.

Harassing Phone Calls 8§11-35-17 The first part of statute describing harassment
constitutes a CIMT. The second part of the statute
describing vulgar language is arguably not a
CIMT.

Identity Fraud 811-49-1.1 CIMT regardless of sentence. AF if total loss is
over $10,000.

Kidnapping 811-26-1 CIMT regardless of sentence. AF if sentence of 1
year or more suspended or to serve. Possible AF
regardless of sentence.

Larceny 811-41-5 CIMT regardless of sentence. AF if sentence of 1
year or more suspended or to serve. Note T same
rule applies to all larceny type offenses, such as
shoplifting.

Larceny T Domestic 811-41-5/12- | Not a crime of domestic violence regardless of

29-5 sentence but CIMT regardless of sentence and AF
if sentence of 1 year or more suspended or to
serve.

Leaving the Scene of an 831-26-2 Neither a CIMT or AF regardless of sentence.

Accident i Property

Damage Resulting

Leaving the Scene of an 831-26-1 Neither a CIMT or AF regardless of sentence.

Accident i Injury/Death

Maintaining a Common 8§11-30-1 Neither a CI MT or AF




Nuisance

persons0 por ti on . RoswibleeCHVA if s
not specific. Safe haven for drug offenses.

Maintaining a Drug §21-28- AF regardless of sentence.

Nuisance 4.06(b)(1)

Murder 8§11-23-1 AF regardless of sentence.

Manslaughter 811-23-3 AF if sentence of one year or more imposed.

Obstruction 8§11-32-1 Neither a CIMT or AF regardless of sentence.

Obtaining Money under 811-41-4 CIMT regardless of sentence. AF if total loss is

False Pretenses over $10,000, regardless of restitution ordered.

Operating on a 831-11-18 Neither a CIMT or AF regardless of sentence

Suspended/Expired or (strictly regulatory offenses are not CIMTS).

Without a License

Possession of Child 811-9-1.3 AF and CIMT regardless of sentence.

Pornography

Possession of Controlled 8§21-28-4.01 | All possession cases are removable as a controlled

Substance et. seq. substance offenses except a first offense
possession of marijuana under 30 grams. All
second offense possessions are considered
aggravated felonies if charged and convicted as a
subsequent offense.

Possession with intent to 21-28-4.01 et. | AF regardless of sentence since it constitutes

Distribute; Possession of seq. trafficking offense. Exception - possession with

Oz - Kilo/multi-kilo; intent to deliver marijuana is not an aggravated

Delivery of a Controlled felony but removable as controlled substance

Substance offense.

Possession of a Firearm 8§11-47-8 Removable as a Firearm Offense but not AF.

without a License

Possession of a Firearm by | §11-47-7 AF regardless of sentence.

illegal alien

Possession of Prohibited 8§11-47-42 Subsection a(2) is a possible CIMT because of the

Weapons

| anguage fAintent to u
avoid this language and do not constitute a
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removable offense.

Prostitution 811-34-8.1 CIMT regardless of sentence.

Receiving Stolen Goods 8§11-41-2 CIMT regardless of sentence. AF if sentence of 1
year or more suspended or to serve.

Reckless Driving 831-27-4 Possible CIMT. Note, DUI and refusal are not
removable offenses.

Reckless Driving/Death 831-27-1 CIMT regardless of sentence.

Resulting

Reckless Driving/Serious | 831-27-1.1 CIMT regardless of sentence.

Injury

Robbery 811-39-1 AF and CIMT regardless of sentence.

Shoplifting 811-41-20 CIMT regardless of sentence. AF if sentence of 1
year or more suspended or to serve. Note T same
rule applies to all larceny offenses.

Sexual Assaulti 1% & 2" [ §11-37-2 CIMT regardless of sentence. AF if sentence of 1

811-37-4 year or more suspended or to serve.

Sexual Assaulti 3" 811-37-6 CIMT and AF regardless of sentence (because it
will be considered sexual abuse of a minor)

Stalking 811-59-2 CIMT regardless of sentence but note the
harassing section of stalking is arguably not a
CIMT so try to amend to this part if a plea is
necessary.

Trespass $11-44-26 Neither a CIMT or AF regardless of sentence.
Safe haven for domestic and non-domestic crimes
of violence.

Trespass 1 Domestic 811-44-26 Neither a CIMT, AF or crime of domestic violence
regardless of sentence. Safe haven for domestic
crimes of violence. Note, ICE has placed
defendants in proceedings with this conviction but
Boston Immigration Court has terminated case.

Vandalism 811-44-1 CIMT regardless of sentence. AF if sentence of 1

year or more suspended or to serve.




Vandalism i Domestic 811-44-1 CIMT regardless of sentence and AF if sentence of
8§12-29-5 1 year or more suspended or to serve.

Violation of No-Contact §12-29-4 Crime of Domestic Violence regardless of

Order (Restrictions Upon sentence.

and Duties of Court)

Violation of Restraining 88-8-1/1515- | Crime of Domestic Violence regardless of

Order 1 sentence.
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